
 

Copyright © 2023 First District Appellate Project. 

All rights reserved. 

 

 
 

 

FIRST DISTRICT APPELLATE PROJECT 
Webinar Training  

 

THORNY ETHICAL ISSUES ON APPEAL 

 
 

Lauren Dodge, FDAP Staff Attorney 
L. Richard Braucher, FDAP Staff Attorney 

 
March 9, 2023 

 
 
 

 
 
 
 
 



 

Copyright © 2023 First District 
Appellate Project. All rights reserved. 

 

 
i

 

TABLE OF CONTENTS 

 

I.  THORNY ISSUES RELATED TO CONFLICTS OF INTEREST ........... 1 

A.  After record is filed, appointed counsel finds the name of a 

prior client, family member, friend, or close acquaintance 

who is a participant in the case (i.e. defense counsel, 

prosecutor, judge, witness, juror, etc.) ............................................ 3 

B.  Client romanticizes attorney-client relationship ........................... 4 

C.  Unanticipated traumatic events  (i.e., facts related to sexual 

abuse, domestic violence, animal cruelty) ...................................... 5 

D.   Client engages in harassing, threatening or even violent 

conduct against attorney ................................................................. 5 

E.  Client has alleged IAC against counsel in a habeas petition 

or prior proceeding ........................................................................... 6 

F.  Client sues (or threatens to sue) appointed counsel for 

malpractice ....................................................................................... 6 

G.  Client files (or threatens to file) complaint with State Bar ........... 8 

II.  THORNY ISSUES RELATED TO CLIENT CONDUCT ........................ 9 

A.  Client threatens physical harm to you or someone else ................ 9 

B.  Client requests to represent self on appeal .................................. 11 

C.  Client wants to fire appointed counsel and have a new 

attorney appointed ......................................................................... 12 

D.  Your client wants to file a brief of his own to supplement or 

replace a brief you have filed. ....................................................... 13 

E.  Client hires an attorney to replace appointed counsel ................ 14 

 



 

Copyright © 2023 First District 
Appellate Project. All rights reserved. 

 

 
ii

 

III.  THORNY ISSUES RELATED TO DECISION-MAKING ..................... 14 

A.  Client insists that counsel raise frivolous issue ........................... 14 

B.  Client insists that you file a habeas petition ............................... 16 

IV.  THORNY ISSUES RELATED TO COUNSEL’S DUTY OF 

CANDOR TO THE COURT..................................................................... 17 

A.  Appointed counsel finds out client is not indigent ....................... 17 

B.  You have information known to you but not to the court that 

appears inconsistent with  a claim ............................................... 17 

C.  Wende, no issues, or other brief needs to be filed and you 

can't locate your client. .................................................................. 19 

V.  THORNY ISSUES RELATED TO COMMUNICATION ....................... 22 

A.  Ethically communicating with family members and friends ...... 22 

B.  Your client calls you from a contraband cell phone or by 

means of a third party patched-in call.......................................... 24 

C.  What is safe/unsafe to discuss on monitored jail/prison call? ..... 25 

D.  Client has been convicted of an offense the facts of which, if 

discovered by others, might put him in danger in prison. ........... 25 

E.  Client expresses an intent to commit suicide ............................... 27 

 



 

Copyright © 2023 First District 
Appellate Project. All rights reserved. 

 

 
1 

 

Thorny Ethical Issues On Appeal 
 

 

 

 

 

 

 

 

 

 

 

I.  THORNY ISSUES RELATED TO CONFLICTS OF INTEREST 

Conflict-free representation is mandated by the California Rules of 

Professional Conduct1 and the Sixth Amendment of the United States 

Constitution.  

Rule 1.7 (b) provides: “A lawyer shall not, without informed written consent2 

from each affected client and compliance with paragraph (d), represent a 

 
1 All further undesignated references to rules are to the California Rules of 

Professional Conduct. 
2 “Informed consent” is defined in paragraph (e) of Rule 1.0.1, as “a person’s 

agreement to a proposed course of conduct after the lawyer has 

communicated and explained (i) the relevant circumstances and (ii) the 

material risks, including any actual and reasonably foreseeable adverse 

consequences of the proposed course of conduct.” As set forth in paragraph 

The ethical issues discussed here are very nuanced and difficult.  (That is 

why we call them “thorny.”) Nothing discussed below is intended to 

provide legal advice or to constitute definitive answers.  For many, if not 

most, of the following issues, contact your consulting attorney before 

taking any action. If necessary, FDAP can consult an ethical expert to help 

you decide the best course of action.   
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client if there is a significant risk the lawyer’s representation of the client 

will be materially limited by the lawyer’s responsibilities to or relationships 

with another client, a former client or a third person, or by the lawyer’s own 

interests.” 

The critical question is whether the potential conflict will “materially 

interfere with the lawyer’s independent professional judgment in considering 

alternatives or foreclose courses of action that reasonably should be pursued 

on behalf of each client.” (Rule 1.7 (b), com. 4.) 

Under the Sixth Amendment, “[r]epresentation of a criminal defendant 

entails certain basic duties. Counsel’s function is to assist the defendant, and 

hence counsel owes the client a duty of loyalty, a duty to avoid conflicts of 

interest.” (Strickland v. Washington (1984) 466 U.S. 668, 688.) A defendant is 

deprived of the constitutional right to the assistance of counsel “when, 

despite the physical presence of a defense attorney at trial, that attorney 

labored under a conflict of interest that compromised his or her loyalty to the 

defendant.” (People v. Rundle (2008) 43 Cal.4th 76, 168.) “As a general 

proposition, such conflicts ‘embrace all situations in which an attorney’s 

loyalty to, or efforts on behalf of, a client are threatened by his 

responsibilities to another client or a third person or his own interests. 

[Citation.]’” (People v. Cox (1991) 53 Cal.3d 618, 653, quoting People v. Bonin 

(1989) 47 Cal.3d 808, 835.)  

A conflict may exist “whenever counsel is so situated that the caliber of his 

services may be substantially diluted.” (People v. Hardy (1992) 2 Cal.4th 86, 

135–136, citing United States v. Hurt (D.C.Cir.1976) 543 F.2d 162, 166.) 

A determination of whether counsel’s performance was “adversely affected” 

by the conflict under the Sixth Amendment “requires an inquiry into whether 

counsel ‘pulled his punches,’ i.e., whether counsel failed to represent 

defendant as vigorously as he might have, had there been no conflict.” (People 

 

(e)(1) of the rule, “informed written consent” requires that disclosures and 

consent be in writing. Paragraph (n), which defines “writing” broadly by 

reference to Evidence Code Section 250, makes clear that informed written 

consent can be provided by email or other “electronic mail or facsimile. 
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v. Doolin (2009) 45 Cal.4th 390, 417–418, quoting People v. Easley (1988) 46 

Cal.3d 712, 725.)  

A.  After record is filed, appointed counsel finds the name of a 

prior client, family member, friend, or close acquaintance who 

is a participant in the case (i.e. defense counsel, prosecutor, 

judge, witness, juror, etc.) 

1.  Rule 1.7, official, com. 4: “The risk that the lawyer’s 

representation may be materially limited may also arise from 

present or past relationships between the lawyer, or another 

member of the lawyer’s firm, with a party, a witness, or another 

person who may be affected substantially by the resolution of the 

matter.”  

2.  Rule 1.7 (c): Written disclosure required “even if there is not a 

significant risk the relationship will materially limit the lawyer’s 

representation of the client” where the lawyer has a legal, 

business, financial, professional, or personal relationship with or 

responsibility to a party or witness in the same matter; or the 

lawyer knows or reasonably should know that another party's 

lawyer is a spouse, parent, child, or sibling of the lawyer, lives 

with the lawyer, is a client of the lawyer or another lawyer in the 

lawyer’s firm, or has an intimate personal relationship with the 

lawyer.” 

3.  If counsel believes they may have a potential conflict, they should 

contact their FDAP consulting attorney.  

a.  FDAP will consult with appointed counsel to assess 

whether the potential conflict is significant enough 

that it might “materially interfere with the lawyer’s 

independent professional judgment.” (Rule 1.7 (b), 

com. 4.) 

b.  If it is determined an actual conflict exists, the 

attorney should request to withdraw.  
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c.  In consultation with FDAP, the attorney should 

prepare a letter to the presiding justice generally 

outlining the conflict, without sharing client 

confidences but with enough detail to alert to the 

court to the general nature of the conflict.  

d.  Send that letter directly to FDAP, not to the court.  

FDAP will submit the attorney’s letter, along with a 

recommendation that the request be granted and a 

proposed substitution order.  

4.  A good faith representation by counsel that conflict exists is 

sufficient. (Leversen v. Superior Court (1983) 34 Cal.3d 530, 

Aceves v. Superior Court (1996) 51 Cal.App.4th 584 [trial court, 

having accepted the good faith and honesty of counsel’s 

statements, was bound to find that a conflict was established, 

even though counsel could not disclose the witness’s 

confidences.]) 

B.  Client romanticizes attorney-client relationship  

1.  In assessing whether the client’s professed romantic interest in 

counsel presents a potential conflict of interest, counsel should 

frame the inquiry as the California Supreme Court frames it: 

Whether counsel may “pull[] his punches” and “fail[] to represent 

defendant as vigorously as he might have, had there been no 

conflict.” (People v. Doolin (2009) 45 Cal.4th 390, 417–418.) 

Counsel should also consider whether the client’s attitude toward 

counsel may otherwise affect their judgment (e.g., in the selection 

of issues) and thus impair their representation. 

2.  Whether the interactions amount to a conflict will depend on the 

nature of the inappropriate acts and/or communication, and 

whether it “materially interferes” with the attorney’s 

independent professional judgment. (Rule 1.7 (b), com. 4.) 

3.  If a potential conflict exists, follow the steps outlined in section 

I.A.3 above. 
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C.  Unanticipated traumatic events  (i.e., facts related to sexual 

abuse, domestic violence, animal cruelty) 

1.  Sometimes, in review of a case, counsel will learn of facts that 

resonate with their own personal experiences or those of loved 

ones which may make it difficult for counsel to continue their 

representation. 

2. Counsel should alert FDAP at the earliest opportunity if counsel 

becomes aware of circumstances that are likely to make it 

personally difficult for the attorney to handle the appeal. 

Sometimes, such a potential conflict may be evident from the 

nature of the specific conviction offense or from the preliminary 

case information available at the time of the appointment. 

2. After appointment, the clerk’s transcript and/or probation report 

should alert counsel to any underlying triggering facts. In that 

instance counsel should discuss the matter with FDAP before 

undertaking review of the rest of the record. 

3.  If the attorney believes the issue will prevent them from 

representing appellant “as vigorously as he might have, had 

there been no conflict” (Doolin, supra, 45 Cal.4th at pp. 417–418), 

FDAP will generally honor that request and recommend 

substitution of counsel. Additionally, even if counsel does not 

believe that it will impair the quality of their representation, 

FDAP will be sensitive to an attorney’s concerns that the case 

may impair their own physical or emotional health. 

D.   Client engages in harassing, threatening or even violent 

conduct against attorney 

1.  Where a client engages in repeated and escalating harassment 

(including verbal abuse), such that it takes a toll on the 

attorney’s health and/or impairs attorney’s ability to assess the 

issues, it may be necessary to move to withdraw. (See Rule 1.16 

(a)(3): Withdrawal is mandatory where “the lawyer’s mental or 
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physical condition renders it unreasonably difficult to carry out 

the representation effectively[.]”) 

2.  But not necessarily a conflict. (See, e.g. People v. Johnson (2018) 

6 Cal.5th 541, 579 [Defendant engaged in repeated vulgar 

disparagement of attorney, including cursing and spitting, 

threatened attorney and his family, and violently attacked 

counsel in the courtroom; court finds no conflict based on 

counsel’s representations he could represent client “with equal 

vigor as if this had never happened.”]) 

a. Also where necessary counsel may place reasonable limits 

on the means and frequency of client communications. For 

example, counsel may decline to take the client’s phone 

calls (or decline to take repeated calls) where the client 

persists in harassment or verbal abuse which does not 

contribute to counsel’s understanding of the case or ability 

to represent the client effectively. 

3.  If a potential conflict exists, follow the steps outlined in section 

I.A.3 above. 

E.  Client has alleged IAC against counsel in a habeas petition or 

prior proceeding 

1.  Not necessarily a conflict. But if, early in appointment (pre-record 

or soon thereafter) attorney learns of client’s IAC complaints 

from earlier representation and client is requesting different 

counsel, FDAP will consider recommending substitution of 

counsel. 

2.  Counsel should contact their consulting attorney as soon as they 

learn of the potential conflict. 

F.  Client sues (or threatens to sue) appointed counsel for 

malpractice 

1.  Attorneys should be proactive and contact FDAP a soon as a 

lawsuit is threatened. Counsel should not respond to the client 

until after consulting with FDAP. 
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a. Don’t panic! As discussed below, (1) such suits against 

panel attorneys are covered under FDAP’s professional 

responsibility policy; and (2) it is almost impossible for 

criminal defendants to prevail on such a suit due to the 

daunting requirements that they first obtain post-

conviction relief and also demonstrate “actual innocence.” 

2.  If FDAP determines there is a reasonable chance the lawsuit will 

be filed, FDAP will give notice to professional liability counsel. 

3.  If a lawsuit is filed, appointed counsel is covered under FDAP’s 

professional liability insurance policy. 

4.  The burden of proving malpractice by appointed appellate 

counsel is nearly insurmountable. The client has the burden of 

proving “actual innocence of the underlying criminal charges” 

(Wiley v. County of San Diego (1998) 19 Cal.4th 532, 535) and 

must obtain exoneration by postconviction relief as a prerequisite 

to obtaining relief for legal malpractice.” (Coscia v. McKenna & 

Cuneo (2001) 25 Cal.4th 1194, 1197-1198.) 

a. Although post-conviction relief is a prerequisite for 

proceeding on a malpractice suit, a plaintiff may file such a 

suit before obtaining such relief in order to prevent the 

statute of limitations from running.  If the plaintiff is 

actively pursuing post-conviction proceedings, the court 

will stay the malpractice suit pending the completion of 

those proceedings. (Coscia, supra, 25 Cal.4th at pp. 1210-

1211.) 

5.  Does a conflict arise if client sues attorney? 

a.   Generally, no. A criminal defendant’s decision to file a 

malpractice action against appointed counsel does not 

require disqualification “unless the circumstances 

demonstrate an actual conflict of interest.” (People v. 

Horton (1995) 11 Cal.4th 1068, 1106.) A contrary holding 

would enable an indigent criminal defendant to challenge 
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each successive appointment of counsel, delaying 

indefinitely the criminal prosecution. (Ibid.)  

b.  However, being named as a defendant in a lawsuit by one’s 

client can place an attorney in a situation where his or her 

loyalties are divided. (People v. Hardy (1992) 2 Cal.4th 86, 

135–136; see Smith v. Lockhart (8th Cir. 1991) 923 F.2d 

1314, 1321 [federal lawsuit pitting defendant against 

attorney suggests divided loyalties; an attorney’s “personal 

interest” in how he conducted defense is “an interest 

independent of, and in some respects in conflict with” the 

client’s interest in obtaining judgment of acquittal].)  

c.  As with all potential conflicts, counsel should consider 

whether the threatened lawsuit “materially interferes” with 

the attorney’s independent professional judgment. (Rule 1.7 

(b), com. 4.) An actual conflict may arise if counsel has a 

“very real” belief in personal risk, even if the risk is slight 

or even unfounded. (United States v. Hurt (D.C. Cir. 1976) 

543 F.2d 162 [actual conflict found after trial counsel sued 

appellate counsel for libel for alleging IAC on appeal; 

appellate counsel’s “very real” if mostly unfounded belief in 

personal risk prevented him from advocating “fearlessly 

and effectively” for his client.]) 

G.  Client files (or threatens to file) complaint with State Bar  

1.  As with malpractice suits, counsel should contact FDAP if a 

client threatens to file a complaint with the California State Bar.  

Like malpractice suit, Bar complaints come within FDAP’s 

professional liability policy.  FDAP will assess whether the 

client’s statements warrant notifying the insurer. 

2. In contrast to malpractice suits, it is frequently impossible to 

know whether the client has actually filed a Bar complaint since 

such complaints are private, and the Bar staff assesses whether a 

complaint requires any follow-up inquiry or proceeding. 
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3. If the Bar staff does initiate an inquiry and contacts counsel, the 

attorney should immediately notify the FDAP consulting 

attorney and keep FDAP updated on all contact and 

correspondence. 

 4.  If State Bar requests a response from counsel: 

  a.  Counsel should not attempt to respond on their own. 

b.  FDAP will request our insurance carrier assign local 

defense counsel.  

 

 

 

II.  THORNY ISSUES RELATED TO CLIENT CONDUCT 

A.  Client threatens physical harm to you or someone else 

In the wake of  Tarasoff v. Regents of University of California (1976) 17 

Cal.3d 425, there has been much ink spilled about whether an attorney may 

or must disclose a client’s communication to prevent a violent crime. (See e.g., 

Sands, The Attorney's Affirmative Duty to Warn Foreseeable Victims of a 

Client's Intended Violent Assault (1986) 21 Tort & Ins. L.J. 355; see Note, 

Unveiling the Truth When It Matters Most: Implementing the Tarasoff Duty 

for California's Attorneys (1999) 73 So.Cal. L.Rev. 139, 142.) The statutes and 

professional rules have effectively exempted some threatening 

communication from the attorney-client privilege, such that an attorney 

would not commit professional misconduct for disclosing a client 

communication if the lawyer “reasonably believes “ it was necessary to 

prevent “death or substantial bodily harm.”  (Evid. Code, § 956.5.)  However, 

these provisions only make disclosure permissive, not mandatory. An 

attorney confronting a Tarasoff-situation should consider the following 

statutes and rules in assessing what actions that can or should be taken. 
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1.  Evid. Code, § 956.5: “There is no [confidential communication] 

privilege under this article if the lawyer reasonably believes that 

disclosure of any confidential communication relating to 

representation of a client is necessary to prevent a criminal act 

that the lawyer reasonably believes is likely to result in the death 

of, or substantial bodily harm to, an individual.”  

a.   In People v. Dang (2001) 93 Cal. App. 4th 1293, 1297, the 

court considered whether under Tarasoff and Evidence 

Code section 965.5, the trial court erred in admitting the 

testimony of appellant’s prior attorney about threats he 

made to witnesses. Appellant told his attorney that he was 

planning to bribe or kill the prosecution’s witnesses. (Ibid.) 

The attorney reported the threats to the district attorney 

and was relieved as appellant’s counsel. The Court found 

no error in admitting the attorney’s testimony at trial, 

finding the threatening statements were not protected by 

the attorney-client privilege. (Id. at p. 1298.) In finding no 

error, however, the Dang court noted a “possible conflict 

between section 956.5 and Business and Professions Code 

section 6068, subdivision (e), which requires an attorney to 

‘maintain inviolate the confidence, and at every peril to 

himself or herself to preserve the secrets, of his or her 

client.’” (Ibid.) 

2. Bus. & Prof. Code, § 6068, subd. (e)(2): “[A]n attorney may, but is 

not required to, reveal confidential information relating to the 

representation of a client to the extent that the attorney 

reasonably believes the disclosure is necessary to prevent a 

criminal act that the attorney reasonably believes is likely to 

result in death of, or substantial bodily harm to, an individual.” 

3.  Rule 1.6(b): An attorney may reveal confidential information from 

the client where they reasonably believe “the disclosure is 

necessary to prevent a criminal act that the lawyer reasonably 

believes is likely to result in death of, or substantial bodily harm 

to, an individual[.]”  
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a.  Rule 1.6(c): Before revealing confidential information, “a 

lawyer shall, if reasonable under the circumstances: (1) 

make a good faith effort to persuade the client: (i) not to 

commit or to continue the criminal act; or (ii) to pursue a 

course of conduct that will prevent the threatened death or 

substantial bodily harm; or do both (i) and (ii); and (2) 

inform the client, at an appropriate time, of the lawyer’s 

ability or decision to reveal information protected by 

Business and Professions Code section 6068, subdivision 

(e)(1) as provided in paragraph (b).”  

b.  Rule 1.6 (d): Disclosure “must be no more than is necessary 

to prevent the criminal act, given the information known to 

the lawyer at the time of the disclosure.”  

c.  Imminent harm not required: “A lawyer may also consider 

whether the prospective harm to the victim or victims is 

imminent in deciding whether to disclose the information 

protected by section 6068, subdivision (e)(1). However, the 

imminence of the harm is not a prerequisite to disclosure 

and a lawyer may disclose the information protected by 

section 6068, subdivision (e)(1) without waiting until 

immediately before the harm is likely to occur.” (Rule 1.6, 

com. 6.) 

4.  Counsel should assess whether the client’s actions give rise to a 

conflict of interest, especially if the threat is directed at the 

attorney or the attorney’s family. If a potential conflict exists, 

follow the steps outlined in I.A.3 above.  In cases where it is 

difficult to assess whether there is a likelihood the client may act 

on such threatening statements, FDAP may arrange for a 

consultation with an ethics expert. 

B.  Client requests to represent self on appeal  

1.  The Sixth Amendment guarantees a defendant the right to 

represent himself at trial. (Faretta v. California (1975) 422 U.S. 

806.)  But there is no equivalent federal constitutional right to 
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self-representation on appeal.  (Martinez v. Court of Appeal of 

California (2000) 528 U.S. 152.  “[T]here is no right—

constitutional, statutory, or otherwise—to self-representation in 

a criminal appeal in California.” (In re Barnett (2003) 31 Cal.4th 

466, 473.)  

a. An appellate court does have discretion to allow an 

appellant to represent himself.  However, we are not aware 

of any case in more than 20 years in which the First 

District has granted such a request in a criminal appeal in 

which there was a right to appointed counsel. 

C.  Client wants to fire appointed counsel and have a new attorney 

appointed 

1.  A defendant has no right to appointed counsel of choice, under 

the due process clause, the Sixth Amendment, or any other 

constitutional guarantee. (People v. Noriega (2010) 48 Cal.4th 

517, 521–522, United States v. Gonzalez–Lopez (2006) 548 U.S. 

140, 151.) 

2.  When the client informs counsel they are firing them and 

requests different counsel:   

a. In this common situation, attorneys should advise the 

client that the decision is entirely up to the Court of Appeal 

(see discussion in section C.3 below), and that the client can 

make that request directly with the Court. 

b.  Counsel can also invite the client to address their concerns 

with the FDAP consulting attorney.  

c. In all such situations, counsel should consult with FDAP 

about the nature of the client complaints, including about 

the issues the client wants raised (the most common source 

of conflict between an attorney and client.)  

3.  If the client files a written request for replacement of appointed 

counsel with substitute counsel in the First District:  
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a.  The Court may refer the matter to FDAP and request 

input. 

b.  FDAP will evaluate the reasons for the request and reach 

out to the attorney to discuss the client complaints 

(typically related to failure to communicate and/or the 

failure to raise issues the client believes are meritorious.) 

c.  FDAP will write a confidential letter to the court to advise 

that we have consulted with counsel and to provide 

information about the merits of the client’s complaints 

based on our review of the case and consultation with 

counsel. However, the decision whether to grant or deny 

the client’s request is entirely up to the Court of Appeal, 

not FDAP.  

d.  The Court will issue an order granting or denying the 

request. 

D.  Your client wants to file a brief of his own to supplement or 

replace a brief you have filed.   

1.  Appellants have no right to file pro se briefs or arguments. “All 

appellate motions and briefs must be prepared and filed by 

counsel and may not be submitted pro se.” (In re Barnett (2003) 

31 Cal.4th 466, 473.)  A court will not file such a brief or motion; 

pro se documents offered in an appeal “will be returned unfiled” 

or, if mistakenly filed, will be stricken from the docket. (People v. 

Clark (1992) 3 Cal.4th 41, 173, People v. Mattson (1959) 51 Cal.2d 

777, 798.) 

2.  The one exception to this rule: A court will consider pro se 

“Marsden” motions to substitute counsel. However, such motions 

“must be clearly labeled as such” and “must be limited to matters 

concerning representation.” (In re Barnett, supra, 31 Cal.4th at p. 

473.) 
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E.  Client hires an attorney to replace appointed counsel 

1.  Rule 8.36(b): “A party may substitute attorneys by serving and 

filing in the reviewing court a substitution signed by the party 

represented and the new attorney. In all appeals and in original 

proceedings related to a superior court proceeding, the party 

must also serve the superior court.” 

2. Clients have a right to retain their counsel of choice if he is able 

to do so. (People v. Courts (1985) 37 Cal.3d 784, 789 [“The right to 

the effective assistance of counsel ‘encompasses the right to 

retain counsel of one's own choosing.’”) However, if the retained 

attorney does not provide any document signed by the client, 

appointed counsel should contact the client to confirm that the 

client has chosen to be represented by the retained attorney.  (In 

some instances, a client’s family member may have hired an 

attorney, but (in the absence of a signed document) it may be 

unclear whether the client has personally consented to a 

substitution.  

 

 

 

III.  THORNY ISSUES RELATED TO DECISION-MAKING 

A.  Client insists that counsel raise frivolous issue 

1.  “The duty of a lawyer, both to his client and to the legal system, 

is to represent his client zealously within the bounds of the law.” 

(People v. McKenzie (1983) 34 Cal.3d 616, 631 (disapproved by 

People v. Crayton (2002) 28 Cal.4th 346 on another ground.) 

2.  However, rule 3.1(a)(2) provides that a lawyer shall not “present 

a claim or defense in litigation that is not warranted under 
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existing law, unless it can be supported by a good faith argument 

for an extension, modification, or reversal of the existing law.” 

3.  Appointed appellate counsel is not under a constitutional duty to 

raise every nonfrivolous issue requested by the defendant. (Jones 

v. Barnes (1983) 463 U.S. 745, 751.) “Experienced advocates since 

time beyond memory have emphasized the importance of 

winnowing out weaker arguments on appeal and focusing on one 

central issue if possible, or at most on a few key issues.” (Id. at 

pp. 751-752.) 

4.  Explain to your client in detail why the issue they wish to raise is 

frivolous, and that you are not allowed to argue a claim that is 

frivolous. 3 If it is unclear, explain that is up to the attorney to 

decide whether to raise an issue. “[A] party’s attorney has general 

authority to control the procedural aspects of the litigation and, 

indeed, to bind the client in these matters.” (In re Horton (1991) 

54 Cal.3d 82, 94.) “[C]ounsel is captain of the ship.... ‘By choosing 

professional representation, the accused surrenders all but a 

handful of “fundamental” personal rights to counsel’s complete 

control of defense strategies and tactics.’” (Id. at p. 95.) 

5.  Judgment calls: If a good faith, albeit weak, issue can be 

plausibly argued, counsel should consider raising the issue. This 

is especially true if it can be maintained that existing law should 

be changed (People v. Feggans (1967) 67 Cal.2d 444, 447 

[attorneys have a duty to advocate for changes in the law]), if the 

issue implicates a federal constitutional right that could be 

 
3 The difference between a frivolous issue and one that is arguable but weak 

is beyond the scope of these materials. The California Supreme Court has 

stated that “an appeal should be held to be frivolous only when it is 

prosecuted for an improper motive—to harass the respondent or delay the 

effect of an adverse judgment—or when it indisputably has no merit—when 

any reasonable attorney would agree that the appeal is totally and 

completely without merit.” (In re Marriage of Flaherty (1982) 31 Cal.3d 637, 

650.) For further discussion about frivolous vs. marginal issues, ADI has an 

updated practice guide available on its website.  

http://www.adi-sandiego.com/news_alerts/pdfs/2020/To_Brief_or_Not_to_Brief-2020_rev.pdf#082020
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subject to later federal habeas action, and/or if the issue is of 

great importance to the client.  

6. If the client persists in insisting on inclusion of an argument 

counsel has deemed non-meritorious, counsel should consult with 

FDAP. Additionally, counsel may suggest that the client write 

directly to FDAP regarding that issue. FDAP, in turn, will 

respond to the client’s letter after first consulting with counsel. 

B.  Client insists that you file a habeas petition 

1.  “The duty of a lawyer, both to his client and to the legal system, 

is to represent his client zealously within the bounds of the law.” 

(People v. McKenzie (1983) 34 Cal.3d 616, 631.) 

2.  There is no duty to investigate or prosecute a habeas petition. (In 

re Clark (1993) 5 Cal.4th 750, 783, fn. 20.) But if counsel “learns 

of such facts,” which could support a habeas petition, counsel has 

the “ethical obligation to advise their client of the course to follow 

to obtain relief, or to take other appropriate action.” (Ibid.) 

3. However, it is not necessary to relegate a client to attempting to 

seek habeas relief on his own, if there appears to be a viable 

issue. Preparation of a habeas corpus petition, where warranted, 

is considered within the scope of counsel’s appointment on the 

direct appeal in the First District and in several other appellate 

districts.   

3.  Assuming the potential habeas claim appears to have merit, 

counsel does not need to move to expand appointment before 

filing a habeas petition in the First District.4  FDAP expects 

panel attorneys to pursue habeas claims when warranted, as part 

of our duty to zealously represent our clients.  

 
4  However, counsel does need to obtain pre-approval before incurring any 

ancillary expenses in a habeas investigation, such as the services of an 

investigator or expert. However, that pre-approval process is beyond the 

scope of these ethics materials. 
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4.  If the habeas claim has no merit, like any appellate claim that 

has no merit, counsel should not file the writ. (See rule 3.1(a)(2) 

[a lawyer shall not “present a claim or defense in litigation that is 

not warranted under existing law, unless it can be supported by a 

good faith argument for an extension, modification, or reversal of 

the existing law.”]) Explain to the client in detail why the claim is 

meritless and that you are ethically forbidden to make it. You 

can, of course, inform the client of the right to file a pro per writ 

petition.   

 

 

 

IV.  THORNY ISSUES RELATED TO COUNSEL’S DUTY OF 

CANDOR TO THE COURT 

A.  Appointed counsel finds out client is not indigent  

1.  Appointed appellate must alert the court if they learn the client 

does not qualify for the services of appointed counsel. (People v. 

Nilsen (1988) 199 Cal.App.3d 344, 351-352 [“In our view, if 

appointed counsel becomes aware of a significant change in a 

defendant’s financial circumstances, he has a duty as an officer of 

the court to disclose that fact to the court.”]) 

2.  Counsel should contact FDAP if they suspect the client may not 

be financially eligible for appointed counsel on appeal.  

B.  You have information known to you but not to the court that 

appears inconsistent with  a claim  

1.  This question concerns a lawyer’s duty of candor to the court.  A 

lawyer may only employ those means that “are consistent with 

truth, and never to seek to mislead the judge or any judicial 
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officer by an artifice or false statement of fact or law.” (Bus. & 

Prof. Code, § 6068, subd. (d); see also Rule 3.3, subd. (a)(1) [a 

lawyer must not “knowingly make a false statement of fact or law 

to a tribunal, or fail to correct a false statement of material fact 

or law the lawyer previously made to the tribunal by the 

lawyer.”] 

2.  Context means everything here.  If the information is outside the 

record, and your issue concerns the appellate record only, then 

you are free to argue the deficiency of the evidence on the record.  

If, however, you obtain information that factually undermines a 

claim, you may need to clear up the mistake or abandon the 

claim.   

a.  Example: In investigating an IAC habeas claim, trial 

counsel provides a plausible explanation for the 

challenged act or omission.  

b.   Under the duty of candor, the issue should probably 

not be raised if counsel’s explanation would be 

sufficient under Strickland. (See Davidson v. State 

Bar (1976) 17 Cal.3d 570, 574 [“Concealing material 

facts cannot be condoned]; see Bus. & Prof. Code, § 

6068, subd. (d).)  

c.  Consider alternate ways to frame counsel’s 

performance as deficient. (See, e.g., People v. Cooper 

(1991) 53 Cal.3d 771, 831 [claim that the tactical 

choice was uninformed or otherwise incompetent 

must, like any such claim, be treated as one of 

ineffective assistance of counsel.”])  For example, a 

decision not to present expert testimony on a subject 

may represent ineffective assistance, if counsel failed 

to make sufficient inquiries (such as consulting an 

expert) to make an informed decision whether or not 

to present such testimony.  (See, e.g., In re Long 

(2020) 10 Cal.5th 764, 777.) 
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C.  Wende, no issues, or other brief needs to be filed and you can't 

locate your client.   

1.  Under California Rules of Court, rule 8.360(d)(1), defendant’s 

appellate counsel “must send a copy of each [brief] to the 

defendant personally unless the defendant requests otherwise.” 

Rule of Court 8.360(d)(2) provides that the proof of service “must 

state that a copy of the defendant’s brief was sent to the 

defendant, or counsel must file a signed statement that the 

defendant requested in writing that no copy be sent.” 

2.  A Wende declaration, signed under penalty of perjury, states:  

a.  I have written to appellant at his last known address and 

advised him that a Wende brief would be filed in this case. 

b. I have advised appellant that he may personally file a 

supplemental brief within 30 days in this case raising any 

issues which he wishes to call to the Court’s attention. 

c.  I remain available for any further briefing this Court may 

request; however, I have informed appellant that he may 

request the Court to relieve me as counsel in this case. 

 3.   Do you tell the court you can’t locate your client?  

a.  If you do, the Court of Appeal may dismiss the appeal 

under the “disentitlement doctrine,” which ordinarily 

prohibits a litigant from seeking appellate review while a 

fugitive from the authorities. (People v. Redinger (1880) 55 

Cal. 290, 298-299; People v. Kubby (2002) 97 Cal.App.4th 

619, 622-624.) The disentitlement doctrine can be applied 

to appellants whose whereabouts are unknown, do not 

communicate with appellate counsel, and have thus 

“severed all involvement” in the appeal.5 (People v. Brych 

(1988) 203 Cal.App.3d 1068, 1076.)   

 
5 The doctrine does not apply if the defendant is deported. (People v. Puluc-

Sique (2010) 182 Cal.App.4th 894, 901.) 
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b. However, an appellate attorney’s inability to locate and 

communicate with the client does not necessarily represent 

any willful decision on the client’s part to abandon the 

appeal.  Many of our clients are homeless or transient and 

do not have fixed addresses at which they are able to 

receive mail. Others may have mental impairment, 

substance abuse, or other problems which affect their 

ability to respond to correspondence.  The fact that 

counsel’s letters to an address originally provided bounce 

back as “addressee unknown” does not necessarily indicate 

that the client has “absconded” from probation or parole.   

4.  Two ethical duties are in tension here: duty of confidentiality and 

duty of candor. 

a.  It is the duty of an attorney “[t]o maintain inviolate the 

confidence, and at every peril to himself or herself to 

preserve the secrets, of his or her client.” (Bus & Prof. 

Code, § 6068, subd. (e)(1).) An attorney “shall not reveal 

information protected from disclosure by Business and 

Professions Code section 6068, subdivision (e)(1) unless the 

client gives informed consent...” (Rule 1.6(a).) 

“[M]aintaining confidence” under section 6068, subdivision 

(e)(1) means the lawyer should not doing anything that 

would “breach the trust reposed in him or her by the client; 

“secrets” refers to “information gained in the professional 

relationships  . . . the disclosure which would be 

embarrassing and would be likely to be detrimental to the 

client.”6 That the client’s whereabouts are unknown and 

client is incommunicado is information likely to be 

 

 
6 Cal. State Bar Standing Comm. on Professional Responsibility and Conduct, 

Formal Op. 1986-87, at 2 (1986); Cal. State Bar Standing Comm. on 

Professional Responsibility and Conduct, Formal Op. 1988-96, at 2 (1988). 
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detrimental to the client during the appeal and hence 

qualifies as a secret under section 6068, subdivision (e)(1). 

b.  However, a lawyer’s duty of confidentiality is limited by a 

duty of candor to courts and judicial officers. A lawyer may 

only employ those means that “are consistent with truth, 

and never to seek to mislead the judge or any judicial 

officer by an artifice or false statement of fact or law.” (Bus. 

& Prof. Code, § 6068, subd. (d); see also rule 3.3, subd. 

(a)(1) [A lawyer must not “knowingly make a false 

statement of fact or law to a tribunal, or fail to correct a 

false statement of material fact or law the lawyer 

previously made to the tribunal by the lawyer.])  

5.  What is to be done without running afoul of the above ethical 

rules?  

a.  An attorney arguably complies with his ethical duties by 

mailing a copy of the brief care of trial counsel. This 

complies with rule 8.360(d)(2), and is consistent with the 

contents of the Wende/Sade C. declaration.  For the 

Wende/Sade C. declaration, counsel may explicitly state 

that because the client does not have appear a fixed 

address, you are mailing the client’s brief care of trial 

counsel.   

b.  If court contacts counsel requesting a more certain address, 

counsel must respond honestly. FDAP believes that the risk 

of appeal dismissal, under these circumstances, is very 

remote.  
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V.  THORNY ISSUES RELATED TO COMMUNICATION 

A.  Ethically communicating with family members and friends7 

1.  Bus. & Prof, § 6068, subd. (e)(1): Attorney must “maintain 

inviolate the confidence, and at every peril to himself or herself to 

preserve the secrets, of his or her client.” 

2.  Rule 1.6(a), Comment 2: “The principle of lawyer-client 

confidentiality applies to information a lawyer acquires by virtue 

of the representation, whatever its source, and encompasses 

matters … protected under ethical standards of confidentiality, 

all as established in law, rule and policy.” 

3.  Evid. Code, § 912: “A disclosure in confidence of a communication 

that is protected by a privilege provided by Section 954 (lawyer-

client privilege) ..., when disclosure is reasonably necessary for 

the accomplishment of the purpose for which the lawyer ... was 

consulted, is not a waiver of the privilege.” (Evid. Code, § 912, 

subd. (d).)  

a.  The “privilege extends to communications which are 

intended to be confidential, if they are made to attorneys, to 

family members, business associates, or agents of the party 

or his attorneys on matters of joint concern, when 

disclosure of the communication is reasonably necessary to 

further the interest of the litigant.” (Insurance Co. of North 

America v. Superior Court (1980) 108 Cal.App.3d 758, 767, 

emphasis added.) “While involvement of an unnecessary 

third person in attorney-client communications destroys 

confidentiality, involvement of third persons to whom 

disclosure is reasonably necessary to further the purpose of 

the legal consultation preserves confidentiality of 

 
7 Additional rules may be implicated for communications involving 

incompetent or juvenile clients.  Those rules are beyond the scope of these 

materials.  
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communication.” (OXY Resources California LLC v. 

Superior Court (2004) 115 Cal.App.4th 874, 890.) 

4.  Best practice: Obtain written informed consent from client before 

speaking with family members or friends about the appeal. 

5.  Probably no absolute duty to communicate with family. 

a.  Under the ABA Model Rules of Professional Conduct8, even 

with client consent, some ethics committees have read 

Model Rule 1.4 not to require information disclosures to a 

client’s family members. (See, e.g. State Bar of Ariz. Ethics 

Op. 07-01 (2007) [Attorney has “no per se duty to provide 

information about a client’s case or upcoming trial to the 

client’s family or friends but depending on the 

circumstances, such contact may be required]); see Model 

Rule 1.4 (a)(4) [describing attorney duty to “promptly 

comply with reasonable requests for information”].)  

b.  But be cognizant of continuing duty to keep the client 

informed. Under some circumstances, including where the 

client is incarcerated, communicating through family 

members may be the most efficient way to provide 

information about the case. 

5.  Caution: Representations made to family members may be 

relevant in disciplinary actions  

a.  Attorney found to have committed professional misconduct 

by, inter alia, failing to ensure that communications he had 

with client’s family members were communicated to client 

and misrepresenting to client’s family that he had taken 

actions on behalf of client. (Matter of Disciplinary 

 
8 Although the ABA Model Rules have not been adopted in California and 

have no legal force of their own, the rules may be consulted for guidance as a 

collateral source, particularly in areas where there is no direct authority in 

California and there is no conflict with the public policy of California. (State 

Compensation Ins. Fund v. WPS, Inc. (1999) 70 Cal.App.4th 644, 656.)  
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Proceedings Against Dumke (1998) 216 Wis. 2d 474, 574 

N.W.2d 241 [one-year suspension of license].)  

B.  Your client calls you from a contraband cell phone or by means 

of a third party patched-in call 

1.  Rule 1.21, subd. (a): “A lawyer shall not counsel a client to 

engage, or assist a client in conduct that the lawyer knows is 

criminal, fraudulent, or a violation of any law, rule, or ruling of a 

tribunal.” 

2.  “Any inmate who is found to be in possession of a wireless 

communication device shall be subject to time credit denial or 

loss of up to 90 days.” (Pen. Code, § 4576, subd. (c).) Possession 

and/or constructive possession of a cellular telephone is a 

disciplinary violation subject to credit forfeiture of up to 30 days. 

(Cal. Code Regs., tit. 15, § 3323(h)(14).) 

3.  “Every person who, without the permission of the warden or 

other officer in charge of any State prison, or prison road camp, or 

prison forestry camp, or other prison camp or prison farm or any 

other place where prisoners of the State prison are located under 

the custody of prison officials, officers or employees, or any jail, or 

any county road camp in this State, communicates with any 

prisoner or person detained therein, or brings therein or takes 

therefrom any letter, writing, literature, or reading matter to or 

from any prisoner or person confined therein, is guilty of a 

misdemeanor.” (Pen. Code, § 4570.) 

4.  It is professional misconduct for an attorney to “commit a 

criminal act that reflects adversely on the attorney’s honesty, 

trustworthiness, or fitness as an attorney.” (Rule 8.4(d).)  

5.  An authorized prison call will include the CDCR voice 

announcement, “this is a telephone call from a California State 

prison inmate.” Jail calls may not carry such an announcement.  

If counsel knows or has strong reason to believe a call is 
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unauthorized, tell the client you cannot continue the call, and ask 

him to call back on an authorized prison phone.   

C.  What is safe/unsafe to discuss on monitored jail/prison call? 

1.  It is the duty of an attorney “[t]o maintain inviolate the 

confidence, and at every peril to himself or herself to preserve the 

secrets, of his or her client.” (Bus & Prof. Code, § 6068, subd. 

(e)(1).) “[M]aintaining confidence” under this section means the 

lawyer should not do anything that would “breach the trust 

reposed in him or her by the client; “secrets” refers to 

“information gained in the professional relationships  . . . the 

disclosure which would be embarrassing and would be likely to be 

detrimental to the client.” 

2.  The broad requirements of these rules dictate that you and your 

client should not discuss the facts of the case or legal strategies 

on a monitored call. Inform your client of these important ground 

rules at the beginning of the call.  Discussing publicly known 

matters, not amounting to confidences or secrets, is ok (e.g., when 

a brief is due, how long it will take for the court to render a 

decision, etc.) If you need to speak with your client about facts of 

the case or legal strategies, contact the prison or jail to arrange 

an unmonitored, confidential phone call.  

D.  Client has been convicted of an offense the facts of which, if 

discovered by others, might put him in danger in prison.   

1.  The duty of communication requires that the lawyer, among 

other things, inform the client about any matter requiring the 

client’s informed consent (rule 1.4(a)(1)), keep the client 

“reasonably informed” about “significant developments relating to 

the representation,” (rule 1.4(a)(3)), and “explain a matter to the 

extent reasonably necessary to permit the client to make 

informed decisions regarding the representation.” (Rule 1.4(b).) 

2.  It is well known that persons who have been convicted of sex 

offenses, particularly those involving children, may be at risk of 
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harm from others in prison.9  You may have other kinds of 

information, that if disclosed to others in prison, might place your 

client in danger (e.g., record discloses that your client was an 

informant). In 2020, there were 33 homicides at CDCR, a death 

rate of 31/100,000, continuing a trend that has been rising since 

2014. The homicide rate in California state prisons is now more 

than three times higher than the rate for other U.S. state 

prisons.10  

3.  FDAP recommends that counsel consider a communication safety 

plan for such clients at the commencement of representation.   

a.  In the first letter to your client, explain that you will be 

arranging a confidential phone call to communicate with 

him.   

b.  In your confidential phone call, ask your client if he would 

rather not have copies of briefs or other documents sent to 

him in prison.  If your client would prefer not to receive 

such mail, ask him to write a letter to you confirming this.   

c.  Your client’s letter will permit you, under rule 8.360(d)(2), 

to make a signed statement in your proof of service 

declaration that your client requested in writing that no 

copy of the briefs be sent to him.   

 
9 In February 2023, officials at North Kern State Prison investigated deaths 

of two inmates as homicide.  One recently admitted inmate was convicted of 

aggravated sexual assault of a child. 

https://www.cdcr.ca.gov/news/2023/02/24/north-kern-state-prison-officials-

investigating-the-death-of-an-incarcerated-person-as-a-homicide-2/ Another 

was convicted of possession of child pornography involving a person under 18 

years of age. https://www.cdcr.ca.gov/news/2023/02/10/north-kern-state-

prison-officials-investigating-the-death-of-an-incarcerated-person-as-a-

homicide/ 
10  Analysis of 2020 CCHCS Inmate Mortality Reviews, P. 37. 

https://cchcs.ca.gov/wp-content/uploads/sites/60/MS/2020-CCHCS-Mortality-

Review.pdf 

https://www.cdcr.ca.gov/news/2023/02/24/north-kern-state-prison-officials-investigating-the-death-of-an-incarcerated-person-as-a-homicide-2/
https://www.cdcr.ca.gov/news/2023/02/24/north-kern-state-prison-officials-investigating-the-death-of-an-incarcerated-person-as-a-homicide-2/
https://www.cdcr.ca.gov/news/2023/02/10/north-kern-state-prison-officials-investigating-the-death-of-an-incarcerated-person-as-a-homicide/
https://www.cdcr.ca.gov/news/2023/02/10/north-kern-state-prison-officials-investigating-the-death-of-an-incarcerated-person-as-a-homicide/
https://www.cdcr.ca.gov/news/2023/02/10/north-kern-state-prison-officials-investigating-the-death-of-an-incarcerated-person-as-a-homicide/
https://cchcs.ca.gov/wp-content/uploads/sites/60/MS/2020-CCHCS-Mortality-Review.pdf
https://cchcs.ca.gov/wp-content/uploads/sites/60/MS/2020-CCHCS-Mortality-Review.pdf
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d.  Obtain the address of a trusted person outside prison who 

is willing to receive and retain briefs and other case 

documents for him.  Discuss future methods of 

communication.  For case updates, letters may be 

sufficient.  

e.  For discussion of strategies, claims, and facts of the case, 

arrange for confidential phone calls throughout the life of 

the case. Under new Penal Code section 5058.7, subdivision 

(a), CDCR “shall approve an attorney’s request to have a 

confidential call with the inmate that they represent. The 

approved confidential call shall be at least 30 minutes once 

per month, per inmate, per case, unless the inmate or 

attorney requests less time.”  

f.  Arrange for an in-prison visit, if necessary. Contact the 

project for authorization. 

E.  Client expresses an intent to commit suicide  

1.  It is unclear whether California ethics rules permit lawyer 

disclosure of a client’s suicidal intent to a third party.  Mental 

health care in CDCR is monitored in the Coleman mental health 

case by the Rosen, Bien, Galvan and Grunfeld law firm.11 RBGG 

can arrange for a confidential welfare check on your client to 

ensure their safety. Call your consulting attorney immediately to 

explore this and other options.   

2.  Rule 1.6(a) states: A “lawyer shall not reveal information 

protected from disclosure by Business and Professions Code 

section 6068, subdivision (e)(1) unless the client gives informed 

consent or the disclosure is permitted by paragraph (b).” Rule 

1.6(b) provides that a lawyer may reveal information otherwise 

 
11 Coleman v. Newsom is a 30-year-old federal civil rights class action 

concerning mental health care throughout the California prison system. For 

information about the Coleman case, see FAQs at https://rbgg.com/statewide-

prison-mental-health-lawsuit-frequently-asked-questions/#_Toc123127998 

https://rbgg.com/statewide-prison-mental-health-lawsuit-frequently-asked-questions/#_Toc123127998
https://rbgg.com/statewide-prison-mental-health-lawsuit-frequently-asked-questions/#_Toc123127998
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protected from disclosure to the extent the lawyer reasonably 

believes is necessary to prevent a criminal act reasonably certain 

to result in death or bodily harm.  Suicide is not a criminal act.  

(In re Joseph G. (1983) 34 Cal.3d 429, 433; In re Ryan N. (2001) 

92 Cal.App.4th 1359, 1373.) 

3.   The ABA Model Rules permit the disclosure of a client’s intent to 

commit suicide.  

a.  Model Rule 1.6(b) provides: “A lawyer may reveal 

information relating to the representation of a client to the 

extent the lawyer reasonably believes necessary (1) to 

prevent reasonably certain death or substantial bodily 

harm...”   

b.  Model Rule 1.14(b) provides: “When the lawyer reasonably 

believes that the client has diminished capacity, is at risk 

of substantial physical, financial or other harm unless 

action is taken and cannot adequately act in the client’s 

own interest, the lawyer may take reasonably necessary 

protective action, including consulting with individuals or 

entities that have the ability to take action to protect the 

client…”  

c.  In two informal opinions, the ABA has determined that an 

attorney may disclose a client’s intent to commit suicide to 

a third person. (See ABA Comm. on Prof’l Ethics and 

Responsibility, Informal Opinion Op. 89-1530 (1989), citing 

ABA Comm. on Prof’l Ethics and Responsibility, Informal 

Opinion Op. 83-1500 (1983).) 

4.  There may be ways around this ethical quandary. You may be 

able to convince your client to seek help. Consider contacting your 

client’s family members to engage with your client to promote his 

safety.   
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