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Defenders should not hesitate to deploy the United States 

Supreme Court’s blockbuster decision of New York State Rifle & 

Pistol Association, Inc. v. Bruen (2022) __ U.S. __ [142 S.Ct. 2111] 

(Bruen) to challenge firearm-related convictions on appeal.  One 

might be forgiven for missing the import of Bruen last June. Only 

two days after Dobbs v. Jackson Women's Health Organization 

(2022) [142 S.Ct. 2228] emitted shockwaves throughout the 

nation, overturning the constitutional right to an abortion, Bruen 

greatly expanded Second Amendment protections and provided a 

new analysis for determining the constitutionality of firearm 

regulations.  If you haven’t yet investigated Bruen’s possible 

applications to firearm offenses, now is a good time.   

I. The Second Amendment Landscape Before Bruen 

The Second Amendment of the United States Constitution 

provides: “[a] well regulated Militia, being necessary to the 

security of a free State, the right of the people to keep and bear 

Arms, shall not be infringed.”  

In the watershed decision of District of Columbia v. Heller (2008) 

554 U.S. 570, 595, the United States Supreme Court held the 

right afforded by the Second Amendment is not limited to the 

context of militia service, but actually confers an individual right 

to keep and bear arms. In rejecting the militia service limitation, 

Heller found at the core of the amendment a lawful purpose of 

self-defense.  Heller then struck down a District of Columbia law 

prohibiting handgun possession in the home as violating that 

core protection. (Id. at p. 635.)  

Heller proclaimed, “…whatever else [the Second Amendment] 

leaves to future evaluation, it surely elevates above all other 

interests the right of law-abiding, responsible citizens to use arms 

in defense of hearth and home.” (Heller, supra, 554 U.S. at p.  635.) 
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Heller recognized that, like most constitutional rights, the right 

secured by the Second Amendment is not unlimited, vaguely 

acknowledging “longstanding” limitations on the right to bear 

arms.  (Heller, supra, 554 U.S. at p. 626.)  These include 

prohibiting ownership by certain persons (felons, mentally ill), 

prohibiting concealed carrying and carrying of firearms in 

“sensitive places such as schools and government buildings,” and 

declaring the ambit of Second Amendment coverage to the sorts 

of weapons protected that were “’in common use at the time’” of 

its enactment. (Heller, supra, 554 U.S. at pp. 626-627.)  

Two years after Heller, the Court ruled that the Second 

Amendment is fully applicable to the states under the Fourteenth 

Amendment. (McDonald v. City of Chicago (2010) 561 U.S. 742, 

791.) 

Relying on the Heller’s dicta discussing historical limitations to 

the Second Amendment, courts in California (and elsewhere) 

subsequently rejected constitutional challenges to gun laws in 

criminal appeals. (See, e.g., People v. Yarbrough (2008) 169 

Cal.App.4th 303 [upholding carrying a concealed weapon without 

a permit]; People v. Flores (2008) 169 Cal.App.4th 568 [same re 

possession of a firearm by a prohibited person (felon), carrying a 

concealed firearm, carrying a loaded firearm in a public place]; 

People v. Villa (2009) 178 Cal.App.4th 443 [juvenile possession of 

firearms]; People v. Delacy (2011) 192 Cal.App.4th 1481 

[possession of firearms by person convicted of specified 

misdemeanors]; People v. Mitchell (2012) 209 Cal.App.4th 1364 

[carrying a concealed dirk or dagger]. 

For similar reasons, California’s intermediate courts rejected 

challenges to bans on types of weapons. (See, e.g., People v. 

James (2009) 174 Cal.App.4th 662 [Assault Weapons Control Act 

of 1989 (AWCA) bans on semiautomatic assault weapons and .50 

BMG rifles did not offend the Second Amendment because these 

were weapons outside the scope of protection conferred by the 

Second Amendment]; People v. Zondorak (2013) 220 Cal.App.4th 

829 [same]; People v. Brown (2014) 227 Cal.App.4th 451 [ban on a 
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shotgun with a barrel length of 18 inches and a total length of 

less than 26 inches].) 

II. Bruen And The Emerging Second Amendment 

Landscape 

Taking the Second Amendment well beyond the “hearth and 

home,” Bruen held that—consistent with Heller, supra, 554 U.S. 

570 and McDonald, supra, 561 U.S. 742—the Second and 

Fourteenth Amendments protect the right of law-abiding citizens 

to carry a handgun for self-defense outside of the home.  (Bruen, 

supra, 142 S. Ct. at p. 2122.) The Court struck down New York’s 

licensing law for public carry as unconstitutional because only 

applicants who could show “proper cause,” demonstrating “a 

special need for self-defense” would be granted a license for 

public carry.  (Id. at p. 2156.) The Bruen majority, led by Justice 

Thomas, set forth the analysis a court must conduct when 

evaluating a Second Amendment challenge: 

When the Second Amendment’s plain text covers 

an individual’s conduct, the Constitution 

presumptively protects that conduct. The 

government must then justify its regulation by 

demonstrating that it is consistent with the 

Nation’s historical tradition of firearm regulation. 

Only then may a court conclude that the 

individual’s conduct falls outside the Second 

Amendment’s “unqualified command.” 

(Bruen, supra, 142 S. Ct. at pp. 2129–2130.) 

Bruen has shaken the foundations of Second Amendment 

jurisprudence since Heller and may provide relief for our clients 

in the following ways.  

A. Bruen Challenges Based on California’s 

Licensing Requirements 

In California, “[a] person is guilty of carrying a loaded firearm 

when the person carries a loaded firearm on the person or in a 

vehicle while in any public place or on any public street in an 
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incorporated city or in any public place or on any public street in 

a prohibited area of unincorporated territory.” (§ 25850(a).) 

“Carrying a loaded firearm in violation of this section is 

punishable, as follows: [¶] ... [¶] ... Where the person is an active 

participant in a criminal street gang, ... as a felony.” (Id., subd. 

(c)(3).) “Section 25850 does not apply to the carrying of any 

handgun by any person as authorized pursuant to Chapter 4 

(commencing with Section 26150) of Division 5.” (§ 26010.)  

Section 26150, subdivision (a)1 states: 

When a person applies for a license to carry a 

pistol, revolver, or other firearm capable of being 

concealed upon the person, the sheriff of a county 

may issue a license to that person upon proof of all 

of the following: 

(1) The applicant is of good moral character. 

(2) Good cause exists for issuance of the license. 

(3) The applicant is a resident of the county or a 

city within the county, or the applicant’s principal 

place of employment or business is in the county or 

a city within the county and the applicant spends a 

substantial period of time in that place of 

employment or business. 

(4) The applicant has completed a course of 

training as described in Section 26165. 

Appellate defenders may now challenge some firearm possession 

convictions as violating the Second Amendment on the ground 

that, the New York statute struck down in Bruen, California’s 

                                                           
1 Pen. Code, § 26155(a), permitting issuance by a municipal police 

department of any city or county of a license to carry a concealed 

firearm is substantially identical.  
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statutory licensing requirements require a showing of “good 

cause.”2 (§§ 26150(a)(2), 26155(a)(2).)   

This issue was recently addressed by the Fifth District in People 

v. Velez (Dec. 2, 2022, F081839) 85 Cal.App.5th 957 (pet. rev. 

filed Jan. 5, 2023). In Velez, in addition to claiming the “good 

cause” requirement was invalid, the defense asserted that the 

“good moral character” condition was also invalid. The Velez court 

rejected the latter assertion as beyond the purview of the holding 

of Bruen.  However, Velez found the “good cause” licensing 

requirement “clearly unconstitutional” under Bruen. Concluding 

the “good cause” condition was severable, the court held that 

California’s licensing scheme remains valid post-Bruen. (Velez, 

supra, 85 Cal.App.5th at p. 980.)   

Velez also found that the appellant lacked standing to challenge 

the constitutionality of California’s licensing scheme because he 

did not show that he applied for and was denied a license to 

possess a firearm.  (Velez, supra, 85 Cal.App.5th at pp. 980-981.)   

Until the California Supreme Court decides this issue, appellate 

counsel should raise the above claim. Sample briefing raising 

challenges to the Velez analysis is available from FDAP.   

B. Bruen Challenges To Firearm Possession 

Prohibitions Due To Status 

Status prohibitions penalizing carrying and possession of a 

(loaded, concealed) firearm may also be unconstitutional under 

Bruen. (See, e.g., §§ 25400, 25850, 29800, 29900 [persons 

convicted of felonies, enumerated offenses involving violent use of 

a firearm, addicts, person knew firearm was stolen, active 

participant in a criminal street gang].) Status-based firearm 

prohibition issues require thorough examination to show that 

they are inconsistent with the historical tradition of firearm 

                                                           
2 Whether a statute is constitutional is a question of law reviewed 

de novo. (People v. Luo (2017) 16 Cal.App.5th 663, 680.) A 

challenge that a statute is facially unconstitutional presents a 

pure question of law and is not forfeited for failure to raise it 

below. (In re Sheena K. (2007) 40 Cal.4th 875, 887.) 
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regulations. Sample briefing on these issues is available from 

FDAP.   

C. Bruen Challenges To The Assault Weapons 

Control Act and Other Weapon Bans 

Sections 30600 and 30605 penalize the manufacture, distribution, 

transportation, importation, sale, gift, loan, and possession of an 

assault weapon or .50 BMG rifle. Cases upholding the AWCA’s 

ban on assault weapons under the Second Amendment (e.g., 

People v. James, supra, 174 Cal.App.4th 662 and People v. 

Zondorak, supra, 220 Cal.App.4th 829) are ripe for attack. There 

are solid arguments that, applying Bruen, the AWCA falls 

outside the historical tradition of firearm regulations.  Again, 

FDAP can provide sample briefing on the issue upon request.   

III. Final Note 

This is a rapidly-evolving area of the law. Attorneys should 

consult with the assigned FDAP attorney for possible Bruen 

applications, new authority, and sample briefing. FDAP will 

provide additional updates on Bruen as they become available.  


