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Two bills passed by the Legislature in 2014 and signed into law by the Governor could provide
new bases for appellate or post-conviction relief for some clients.  Both bills will become
effective January 1, 2015.

1. SB 1010 – Elimination of disparity in sentencing between cocaine and “base
cocaine.”   (Stats. 2014, c. 749.)

The “California Fair Sentencing Act” (SB 1010) eliminates the disparities between the
punishments for “base cocaine” (i.e., “rock cocaine” or “crack”) and powder cocaine.  Its express
intent is that offenses involving powder cocaine and base cocaine “shall be treated in an identical

manner.”  (SB 1010, § 2(b).)

Though California’s sentencing disparities in this area have not been nearly as dramatic as those
formerly provided in the federal system, California law has long provided greater sentences for
possession for sale of “base cocaine” than for powder cocaine and other controlled substances,

such as heroin, methamphetamine.   Current Health & Saf. Code § 11351.5 establishes a

sentencing triad of 3, 4, or 5 years for possession-for-sale of base cocaine, while § 11351 sets a
2-3-4 triad for possession for sale of powder cocaine and other controlled substances.   SB 1010

reduces the sentencing triad for § 11351.5 to 2-3-4, thus equalizing it with § 11351's triad
for cocaine, heroin, and other controlled substances.

SB 1010 also harmonizes probation eligibility for offenses involving the two forms of cocaine.  

Pen. Code § 1203.073 limits the availability of probation for certain designated drug offenses,
allowing a court to grant probation “only in an unusual case” and requiring a sentencing court to
“enter in the minutes the circumstances indicating that the interests of justice would best be

served” by probation.  Like other statues limiting probation to “unusual cases,” § 1203.073
effectively establishes a presumption against probation for designated offenses.

Under current law, sale or transportation of any quantity of cocaine base will bring the offender

within the “unusual case” presumption against probation (current § 1203.073(b)(6) & (b)(7)) ,
while sale of powder cocaine only triggers that limitation if the quantity is 28.5 grams or more 

(current § 1203.073(b)(1)).  The thresholds for possession for sale offenses differ as well. 

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB1010


Possession for sale of 28.5 grams of powder cocaine will trigger the “unusual case” limit (current

§ 1203.073(b)(1)), while possession for sale of only half that quantity of base cocaine – 14.25

grams – will subject a defendant to that limitation (current § 1203.073(b)(5)).  SB 1010
eliminates those disparities in probation eligibility by subjecting sale or possession-for-sale of
base cocaine to the same 28.5 gram limit applicable to sale or possession for sale of powder

cocaine.  (Revised § 1203.073(b)(1).)

There appears to be a fairly strong argument that SB 1010's reduction of the penalties for
cocaine base offenses should be applicable to all cases which have not yet become “final” as
of the law’s effective date, January 1, 2015.   Under the Estrada rule, sentence-ameliorating
legislation is ordinarily deemed applicable to all not-yet-final cases, unless the courts can
determine a legislative intent to make the reduced penalties purely prospective.  (See In re
Estrada (1965) 63 Cal.2d 740; People v. Nasalga (1996) 12 Cal.4th 784.)  The express
legislative findings included in SB 1010 should support application of the reduced penalties to
not-yet-final cases:   “The Legislature finds and declares that cocaine hydrochloride (powder
cocaine) and cocaine base (crack cocaine) are two forms of the same drug, the effects of which
on the human body are so similar that to mete out unequal punishment for the same crime (e.g.,

possession for sale of a particular form of cocaine) is wholly and cruelly unjust.”  (SB 1010, §
2(a).)   (Indeed, that language is so strong that arguably it might support full retroactivity, even to
cases which have already become final.)

The Estrada argument should certainly be raised in currently-pending appeals from sentences for
base cocaine offenses, especially those involving the higher sentencing triad for possession for
sale.   However, the argument should also be available in cases which have already been decided
on appeal but are not yet “final” as of January 1, 2015.  For Estrada purposes, a case becomes
“final” on the last day on which a timely petition for a writ of certiorari could have been filed
(i.e., 90 days after the denial of California Supreme Court review).   (Nasalga, 12 Cal.4th at 790
fn. 5.)  As a practical matter, this means that any case in which the California Supreme Court
denied review on or after October 4, 2014, should be a candidate for an Estrada argument
based on SB 1010.  (If a certiorari petition was filed, the case does not become final until the
denial of cert.)   In not-yet-final cases in which the appeal has already been concluded, the
vehicle for assertion of an Estrada argument would be a state habeas petition.

2. SB 1058 – Expansion of habeas relief for recanted or discredited expert testimony. 
(Stats. 2014, c. 623.)

Pen. Code § 1473 has long authorized habeas relief where “false evidence” was “substantially
material or probative on the issue of guilt or punishment.”  SB 1058 abrogates the restrictive
interpretation of “false evidence” adopted in In re Richards (2012) 55 Cal.4th 948.  In its 4-3
decision in Richards, the California Supreme Court held that a prosecution expert’s recantation
of his original conclusion regarding crucial forensic evidence, in light of newer scientific
methodology, did not render his original opinion testimony “false evidence” within the meaning

of § 1473.  Instead, the majority held that the expert’s new assessment of that evidence, as well
as the conclusions of additional experts disputing the original conclusion, must meet the
standards for “new evidence” claims.  That distinction is crucial because “new evidence” claims
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face a much more daunting standard.   “False evidence” provides grounds for habeas relief 
where there is a “reasonable probability” of a more favorable outcome – the same prejudice
standard applicable to ineffective assistance (Strickland) and state law error (Watson).   (Richards
at 961.)   However, “new evidence” will support habeas relief only if that evidence
“undermine[s] the entire prosecution case and point[s] unerringly to innocence or reduced
culpability.”  (Richards at 959-960.)

Through SB 1058, the Legislature has revised § 1473 to include “repudiated” expert opinions
within the definition of “false evidence”:   “‘[F]alse evidence’ shall include opinions of experts
that have either been repudiated by the expert who originally provided the opinion at a hearing or
trial or whose opinion has been undermined by later scientific research or technological

advances.”  (Revised § 1473(e)(1) (emphasis added).)   As that last clause reflects, the legislation
does more than undo the immediate holding of Richards, because it is not limited to expert
recantation scenarios such as Richards itself.  It also affords relief where the original expert
opinion “has been undermined” by later scientific developments in the field (even if the original
expert has not necessarily changed his or her own opinion)


