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Ricky Renee Sanders and Ceariaco Cabrellis took over a Cambridge Soundworks
store in Berkeley, held the employees at gunpoint, robbed them, and removed a truckload

of equipment. Both defendants appeal their convictions.

PROCEDURAL BACKGROUND

A jury found defendants Ricky Sanders and Ceariaco Cabrellis guilty of one count
of second degree commercial burglary (Penal Code § 459%); two counts of second degree
robbery (8 211); two counts of false imprisonment (8§ 236); two counts of attempting to
dissuade a witness (§ 136.1, subd. (b)(2)); and one count of cutting a utility line (8 591).
The jury also found several enhancements true.

The trial court sentenced Sanders to nine years eight months in prison and

sentenced Cabrellis to 14 years four months.

! All further statutory references are to the Penal Code unless otherwise indicated.




FACTUAL BACKGROUND

Prosecution Case
At around 11:40 a.m. on Sunday September 15, 2002, David Divjak arrived at his

place of work, Cambridge Soundworks in Berkeley. He looked out a window in the

bathroom at the back of the store and noticed a U-Haul truck being backed into a parking
space in the alley behind the store. At trial, Divjak identified defendant Sanders as the
driver of the truck.

Ryan Antonelli, another employee, joined Divjak at the store. After a little while a
young man entered the store carrying a gun. The gunman led Divjak and Antonelli to the
rear bathroom and took their wallets. He said he was taking the wallets so that he would
know who they were and where they lived. He forced them to the floor and tied
Antonelli’s hands behind his back with plastic ties. A second man entered the bathroom
and tied Divjak’s hands. The second man said, “Now we have your wallets. You guys
need to cooperate with us.” When the wallets were eventually recovered after the
robbery, money was missing from both. At some point, Antonelli’s head was covered
with a cardboard box and Divjak’s head was covered with a sweater. Divjak could see
through the sweater.

At trial, Divjak identified defendant Cabrellis as the second man, whom he
referred to as “Mr. Friendly.” Mr. Friendly was telling the other robbers which items to
take. Divjak and Antonelli told Mr. Friendly how to open the store’s safe, and he
removed around $1,800 or $2,800. The robbers used dollies to move various
merchandise out the back of the store. The retail value of the stolen items was over
$78,000.

The robbers left shortly after 1:30 p.m. Divjak tried to dial 911, but the phone line
had been cut. He used a different telephone and reported that two or three African-
American males had left in a U-Haul truck.

Police pursued a U-Haul truck matching the broadcast description and detained

Sanders, who was the driver. The truck was loaded with the stolen Cambridge



Soundworks property. At a show-up identification, Divjak said that he was “absolutely
positive” that Sanders was the person that he had seen in the U-Haul truck. Antonelli
was unable to make an identification because he did not see the faces of anyone other
than the gunman.

Subsequently, Divjak viewed two photographic lineups. In the second lineup,
which included a photograph of defendant Cabrellis, Divjak identified Cabrellis as
“Mr. Friendly.” Cabrellis was arrested and interviewed by Detective Chris Stines.
Cabrellis claimed he had been with Tami Keathley on September 15 between the hours of
11:00 a.m. and 2:00 p.m. He offered varying accounts of his activities on September 14
and after 2:00 p.m. on September 15.

Cabrellis said that he always had to have an alibi when he went out because people
falsely accused him of crimes. He admitted that he had a history of involvement in
burglaries and robberies and referred to himself as a “superman” of the field. He claimed
that he had not been active for over two years. He said that in the past he used embezzled
U-Haul trucks for burglaries and that a typical crew would be three to four people. He
said that he never touched guns and that he was a “gentleman type” or “sergeant” who
gave orders to others. Cabrellis described himself as a “middleman” who would take
orders for merchandise, go obtain the items, and then sell them. He also said he had
heard about the Cambridge Soundworks robbery and he described the stolen electronics
as “everyday orders.”

When the police searched Cabrellis’ residence in Sacramento, they found a small
notebook listing stereo and electronic equipment. Detective Stines offered his opinion
that the list was a pay/owe book for stereo and electronic equipment.

In a police interview Tami Keathley denied being around Cabrellis on the date of
the robbery. At trial, Keathley was unsure whether she was with Cabrellis on
September 15.

Sanders’ Defense

Sanders testified that on September 15 he was in Berkeley at the library. A friend
corroborated this story, testifying that she dropped him off at the library a little before



1:00 p.m. Afterwards, while walking to a nearby bookstore, he saw men loading a U-
Haul truck. One of them offered him $40 to drive the truck; he accepted. He said that
the back of Cabrellis’ head was similar to that of a man he saw in the alley only from
behind, but he was not sure it was Cabrellis.

Cabrellis’ Defense

Dawn Ragsdale and her brother Mark testified that they went out bowling and
dancing with Cabrellis the night of September 14. At about 1:00 or 2:00 a.m., they went
to eat at Denny’s. At the restaurant, Cabrellis ran into a friend, Larry White, and bought
a Rolex watch from him. Afterwards, Ragsdale and Cabrellis went to a Holiday Inn in
Fairfield. When they got to the hotel Cabrellis inspected the watch, concluded that it was
a fake, and told Ragsdale that he was going to return the watch the next day. She left the
hotel at 9:00 a.m. on Sunday September 15 and Cabrellis called her at 10:40 a.m. from
the hotel. According to the hotel records, the hotel room was vacated before 11:00 a.m.

Larry White testified that he saw Cabrellis at Denny’s the night of September 14.
He could not recall what time it was, but he went to Denny’s after he closed his karate
school between 8:30 and 9:00 p.m. He sold Cabrellis a Rolex watch he had purchased in
China. The next day, September 15, he got a voicemail from Cabrellis saying that he
wanted his money back. Based on his phone records, White testified that he called
Cabrellis back at 11:46 a.m. He met Cabrellis at his karate school in Fairfield about
15 minutes later and refunded Cabrellis’ money.

Gerardo “Lalo” Ponce testified that on September 15 Cabrellis came to his house
in Vacaville, arriving between 11:45 a.m. and 12:30 p.m. Cabrellis stayed for 45 minutes
to an hour, during which he made a long phone call. Cabrellis’ friend Monte was with
him. They left sometime around 1:00 p.m.

Frances Cabrellis, defendant Cabrellis’ mother, testified that, based on her phone
records, she called Cabrellis at 1:03 p.m. on September 15, asking him to help her move a
chair. She lived in Suisun City. Cabrellis was there in 20 to 25 minutes, accompanied by
Monte.



Lamont “Monte” Norman testified that it was around 10:30 a.m. when they arrived
at Frances Cabrellis’ home. They stayed for about an hour. Afterwards, they went to the
apartment of a woman named April in Suisun, then to Larry White’s martial arts business
in Fairfield. Cabrellis bought a watch from White. Then they went to Lalo’s house in
Vacaville, arriving between 12:30 and 1:00 p.m. Cabrellis talked to Tami Keathley on
the phone for over an hour. They left between 2:00 and 2:30 p.m.

In cross-examining Tami Keathley during her testimony for the prosecution,
Cabrellis’ counsel showed her a telephone bill showing a 60-minute phone call to her
from Cabrellis on September 15, starting at 11:42 a.m. Keathley’s testimony about the
call was unclear. She acknowledged that her telephone bill reflected such a call. At first
she testified that she did not remember talking to Cabrellis on that date, then she testified
that she did talk to him but she did not recall what they spoke about.

Nancy French, Cabrellis’ girlfriend and co-habitant and the mother of his child,
testified that she contacted Cabrellis on September 15 at 12:51 p.m. and he said he was in
Fairfield. He returned home at about 5:00 p.m. with his friend Monte.

Several witnesses testified that Cabrellis has problems with his memory due to a
car accident.

DISCUSSION

l. Cabrellis’ Instructional Claims

Defendant Cabrellis makes three claims of instructional error. We discuss each in

turn.

A. CALJIC No. 2.28

Section 1054.3 requires the defense to disclose to the prosecution the names of
witnesses they intend to call, any written or recorded statements by those witnesses, and
any real evidence the defense intends to offer at trial. Before trial Cabrellis’ counsel did
not disclose Ragsdale’s written statement nor a number of phone records. At trial she

refreshed the recollections of defense witnesses with the undisclosed documents.



Under section 1054.5, subdivision (b), a trial court may advise the jury of any
untimely disclosure. On the prosecution’s request, the trial court instructed the jury using
CALJIC No. 2.28: “The prosecution and the defense are required to disclose to each
other before trial the evidence each intends to present at trial so as to promote the
ascertainment of the truth, save court time and avoid any surprise which may arise during
the course of the trial. Concealment of evidence may deny a party a sufficient
opportunity to subpoena necessary witnesses or produce evidence which may exist to
rebut the non-complying party’s evidence. ... [{] ... In this case, the Defendant
Cabrellis concealed the following evidence: a one page hand-written statement of Dawn
Ragsdale, and the following telephone record exhibits: Defendant B’s 2, Defendant B’s 3,
Defendant B’s 7, Defendant B’s 10, Defendant B’s 11, and Defendant B’s 12.[]
Although the Defendant’s concealment was without lawful justification, the Court has,
under the law, permitted the production of this evidence during this trial.[] The weight
and significance of any concealment are matters for your consideration. However, you
should consider whether the concealed evidence pertains to a fact of importance,
something trivial or subject matters already established by other credible evidence.”
Defendant contends that instructing the jury with CALJIC No. 2.28 was prejudicial error.

CALJIC No. 2.28 has been criticized repeatedly by the Courts of Appeal. (See
People v. Lawson (2005) 131 Cal.App.4th 1242, 1247-1248.) Under the reasoning of the
cases, the instruction given by the trial court was problematic for several reasons. It
falsely informed the jury that Cabrellis was responsible for the violation. There is
nothing in the record showing that he bore any responsibility for his counsel’s late
disclosure. (People v. Bell (2004) 118 Cal.App.4th 249, 254-255, 257.) It invited the
jury to speculate as to the consequences of violation of the discovery statute, without any
information (outside of the prosecutor’s argument) that the prosecution was put at an
actual disadvantage because of the late discovery. (Id. at pp. 255, 257.) It told the jury to
evaluate the weight and significance of the discovery violation without providing any
guidance on how to do so; in other words, it implied that the jury should “do something”

about the violation but gave them no idea what that something should be. (lbid.) It failed



to warn the jury that the discovery violation, standing alone, was insufficient to support a
guilty verdict. (Id. at p. 257.)

For these reasons, “[w]ith rare exception, CALJIC No. 2.28 should not be given
without providing the jury some guidance as to how it should consider the discovery
violation. The form of this guidance by necessity will differ from case to case. At the
very least, it should include a warning that the jury cannot infer a consciousness of guilt
from the discovery violation.” (People v. Lawson, supra, 131 Cal.App.4th at p. 1248.)
A warning was especially appropriate here because nothing in the record suggests that
Cabrellis, as opposed to his defense lawyer, was responsible for the discovery violation;
yet the instruction states “defendant” was responsible for the “concealment.” (lbid.) The
trial court erred in giving CALJIC No. 2.28.

The error requires reversal of Cabrellis’ conviction if is it is reasonably probable
that the jury would have reached a result more favorable to him had it not been instructed
with CALJIC No. 2.28. (People v. Bell, supra, 118 Cal.App.4th at p. 257.)

Cabrellis argues that the jury could have rejected the late-produced phone records
as a sanction for the discovery violation.® (See People v. Bell, supra, 118 Cal.App.4th at
p. 257; People v. Cabral (2004) 121 Cal.App.4th 748, 753.) That, in turn, would have
undermined the testimony of the alibi witnesses who relied on the phone records to

refresh their recollections.*

2 New instructions developed by the Judicial Council Task Force on Jury

Instructions went into effect in January 2006; Instruction 306 addresses discovery
violations in a more narrow and careful fashion.

3 The instruction also potentially undermined the testimony of Dawn Ragsdale.

However, because she did not testify that she saw defendant at the time of the robbery,
her testimony was not critical to Cabrellis’ alibi.

4 One of the phone records was actually used during the cross-examination of

prosecution witness Tami Keathley. When presented with the phone record she
eventually stated she spoke to Cabrellis on September 15, starting at 11:42 a.m.
However, that testimony was of questionable benefit to Cabrellis because the prosecutor
used the evidence of that uninterrupted hour long phone call to undermine Larry White’s



Cabrellis’ defense was built on the four alibi witnesses who testified they saw him
during the time of the robbery. Those witnesses were Frances Cabrellis, Larry White,
Gerardo Ponce, and Lamont Norman. Only Frances Cabrellis and Larry White used
phone records to refresh their recollections regarding the times they spoke to Cabrellis on
September 15. Even if we assume that the jury entirely disregarded their testimony due
to CALJIC No. 2.28, the testimony of Gerardo Ponce and Lamont Norman was
unaffected by the erroneous instruction. The jury rejected the testimony of all four of the
alibi witnesses, even though Ponce and Norman were not subjected to any significant
impeachment. The jury evidently believed that none of Cabrellis’ critical alibi witnesses
were reliable and the entire alibi was a fabrication. It is unlikely the outcome would have
been different had the jury relied on the phone records because the records themselves
were meaningless without reliable testimony explaining their significance.

It is also important to note that Cabrellis’ counsel implored the jury not to punish
her client for her failure to disclose. She stated, “the DA rightfully criticized me for
failing to provide certain evidence sooner than | should have. That was my fault. Not in
any way my client’s fault. There is absolutely no evidence that my client in any way
concealed or delayed in providing any evidence. The evidence does show, to the
contrary, that all evidence was provided by the witnesses to either the former attorney or
to me. My client has been in custody—in case you haven’t noticed—for the entire time.
He has not had the power and control over any decisions in this trial. Any mistakes, any
errors are mine, and | want to make sure that any mistakes or errors made by me do not
reflect in any way on my client. This is far too serious a matter to let any missteps of an
attorney affect the proper evaluation and weight of the evidence.”

She repeated that plea near the end of her argument, following the prosecutor’s
objection to her argument that the DA had failed to find anything to impeach the

credibility of the alibi witnesses. The trial court sustained the objection and advised the

critical testimony that at 11:46 a.m. on September 15 he spoke to and arranged a meeting
with Cabrellis.



jury that counsel’s argument misstated the evidence because, due to the concealment of
evidence, the prosecution “has not had an opportunity to properly investigate the
backgrounds of your witnesses.” The court’s statement was inaccurate because the
concealment related to the phone records, not to the identity of the witnesses. Cabrellis’
counsel then told the jury, “[w]hat the DA would have done, to my understanding, is run
records, run a rap sheet, and I’m not aware of any felony convictions. If there were
felony convictions, | believe you would have heard of them. And that’s what | was trying
to say.”

As read to the jury, CALJIC No. 2.28 was expressly limited to the phone records
and the prior statement by Ragsdale. Moreover, the prosecutor did not emphasize the
instruction in his closing argument or suggest that the concealment undermined all of
Cabrellis’ alibi witnesses. (Cf. People v. Bell, supra, 118 Cal.App.4th at p. 257.) The
prosecutor’s only reference to the issue came during his rebuttal, when he stated that had
he had the phone records earlier he could have subpoenaed someone from the phone
company to explain them.

Finally, in assessing the effect of the erroneous instruction, we consider that the
prosecution’s case was strong. Divjak repeatedly and confidently identified Cabrellis as
“Mr. Friendly.” He had ample opportunity to see “Mr. Friendly” face-to-face at a close
distance. An expert witness for the defense testified about the problems inherent in
eyewitness identification, but the defense did not present anything about Divjak’s
background to undermine his credibility or suggest that he had a motive to lie.

Moreover, Divjak’s identification was corroborated by other evidence. In his
police interview, Cabrellis’ described a modus operandi for robberies which bore a
number of similarities to the Cambridge Soundworks robbery: the use of a U-Haul to
carry the stolen goods, the size of the crew, and Cabrellis’ role as a “middleman.”
Cabrellis description of himself as a “gentleman type” fit Divjak’s description of
Mr. Friendly as polite. Cabrellis’ description of himself as a “sergeant” and the discovery
of an apparent pay/owe book for stereos and electronics in Cabrellis’ residence was

consonant with Divjak’s description of Mr. Friendly’s role instructing others what items



to take. Cabrellis’ assertion that he needed to have an alibi whenever he left the house
certainly must have suggested to the jury that he fabricated an alibi for trial.

We conclude that it is not reasonably probable that the jury would have reached a
result more favorable to Cabrellis had it not been instructed with CALJIC No. 2.28.

B. CALJIC No. 3.18

Defendant Cabrellis contends that the trial court erred in refusing to give several
cautionary instructions regarding accomplice testimony. The central instruction is
CALJIC No. 3.18, which instructs that incriminating testimony by an accomplice is to be
viewed with distrust: “To the extent that an accomplice gives testimony that tends to
incriminate [the] [a] defendant, it should be viewed with caution. This does not mean,
however, that you may arbitrarily disregard that testimony. You should give that
testimony the weight you think it deserves after examining it with care and caution and in
the light of all the evidence in this case.”

Trial courts are obligated to instruct the jury with the language in CALJIC

No. 3.18 or its equivalent “ “‘whenever an accomplice, or a witness who might be
determined by the jury to be an accomplice, testifies.” ” (People v. Box (2000) 23 Cal.4th
1153, 1208.) Codefendant accomplices who testify are within the scope of the rule. (Id.
at p. 1209.) The basis for the rule is that an accomplice’s testimony is inherently

subject to the taint of an improper motive, i.e., that of promoting his . . . own self

interest by inculpating the defendant.” ” (lbid.) The evidence clearly supported a

conclusion that Sanders was an accomplice of Cabrellis. Divjak identified both as

coparticipants. The trial court erred in failing to instruct the jury with CALJIC No. 3.18.
Respondent contends that the trial court did not err in failing to instruct with

CALJIC No. 3.18 because Sanders’ testimony did not incriminate Cabrellis.

> The trial court also failed to instruct the defendant with CALJIC Nos. 3.11 and
3.12 regarding the need for corroboration of accomplice testimony. The error was
harmless because Divjak’s identification of Cabrellis was independent evidence
connecting defendant with the crime. (See CALJIC No. 3.12.)

10



Respondent’s argument is misplaced. Neither Box, supra, 23 Cal.4th 1153 nor People v.
Guiuan (1998) 18 Cal.4th 558, 569, state that a trial court need only give the instruction
where the testimony is incriminating. In fact, Guiuan sought to relieve trial courts of the
burden of parsing the testimony of an accomplice to determine whether it was favorable
or unfavorable; the wording of the instruction leaves it to the jury to determine what, if
any, aspects of an accomplice’s testimony are incriminating. (Guiuan, at p. 569.)

The error requires reversal of Cabrellis’ conviction if is it is reasonably probable
that the jury would have reached a result more favorable to him had it been instructed to
view Sanders’ testimony with caution. (People v. Box, supra, 23 Cal.4th at p. 1209.)

Sanders’ defense was that he was an innocent passerby who was recruited to drive
the U-Haul truck. Whether Cabrellis committed the crime was not relevant to the
defense. Parts of Sanders’ testimony were adverse to Cabrellis. Namely, Sanders
testified that the back of Cabrellis’ head was similar to that of a man he saw in the alley
behind Cambridge Soundworks. Because he only saw the man from behind, he could not
say for sure whether it was Cabrellis. But the absence of a cautionary instruction with
regard to that testimony could not have prejudiced Cabrellis. The identification was so
weak and tentative as to not constitute any identification at all. In closing, Sanders’
counsel actually stated that his client “was not able to identify Mr. Cabrellis.” The
prosecution did not refer to that portion of Sanders’ testimony in its closing arguments.

Sanders’ testimony that while in jail awaiting trial Cabrellis offered to pay him for
testimony and accused him of being a snitch was arguably more damaging than the
identification. However, the jury was aware that Sanders had every motivation to make
himself look like an innocent victim caught up in another’s criminal enterprise. (See
People v. Box, supra, 23 Cal.4th at p. 1209 [jury knew that codefendants “had every
motivation to shift blame to each other”].) Also, Sanders was impeached with evidence
of Sanders’ forgery conviction. Inasmuch as the jury rejected nearly the entirety of
Sanders’ testimony in finding him guilty, there is little reason to think that the jury placed

significant weight on his testimony about Cabrellis’ statements in jail. The prosecution

11



did not use that testimony in arguing Cabrellis’ guilt. The only reference to the testimony
was in arguing Sanders’ guilt.

We conclude it is not reasonably probable that the jury would have reached a
result more favorable to Cabrellis had it been instructed with CALJIC No. 3.18. Our

conclusion is the same when we consider the instructional errors cumulatively.

C. CALJIC No. 2.62

Defendant Cabrellis contends that the trial court erred in instructing the jury with
CALJIC No. 2.62 because the applicability of the instruction was not expressly limited to
defendant Sanders and thus the jury was permitted to make inferences against defendant
Cabrellis, who chose not to testify.

The trial court properly instructed the jury that a criminal defendant need not
testify, that the jury must not draw any inference from a defendant’s decision not to
testify, and that a defendant may choose to rely on the state of the evidence and any
failure by the prosecution to prove beyond a reasonable doubt every essential element of
the charged offenses. The court then instructed the jury with CALJIC No. 2.62: “In this
case a defendant has testified to certain matters.[{]] If you find that a defendant failed to
explain or deny any evidence against him introduced by the prosecution which he can
reasonably be expected to deny or explain because of facts within his knowledge, you
may take that failure into consideration as tending to indicate the truth of this evidence
and as indicating that among the inferences that may reasonably be drawn therefrom
those unfavorable to the defendant are the more probable.[f] The failure of a defendant
to deny or explain evidence against him does not, by itself, warrant an inference of guilt,
nor does it relieve the prosecution of its burden of proving every essential element of the
crime and the guilt of the defendant beyond a reasonable doubt.[{] If a defendant does
not have the knowledge that he would need to deny or to explain evidence against him, it
would be unreasonable to draw an inference unfavorable to him because of his failure to

deny or explain this evidence.”

12



Preliminarily, we reject respondent’s contention that Cabrellis forfeited his right to
appellate review of this claim by failing to object below to the wording of the instruction.
A defendant may challenge on appeal any instruction affecting his or her substantial
rights, even in the absence of an objection before the trial court. (Pen. Code, § 1259;
People v. Brown (2003) 31 Cal.4th 518, 539, fn. 7.)

“Challenges to the wording of jury instructions are resolved by determining
whether there is a reasonable likelihood that the jury misapplied or misconstrued the
instruction.” (People v. Crew (2003) 31 Cal.4th 822, 848.) In the copy of the
instructions given to the jury, CALJIC No. 2.62 is separated by over a half-inch of blank
space from the preceding instructions about the right of defendants not to testify. It was
clear that the phrase “in this case a defendant has testified” is associated with the
language of CALJIC No. 2.62 and not with the preceding paragraphs. (See People v.
Davis (1995) 10 Cal.4th 463, 542.)

The written instructions contain a handwritten correction changing the first
sentence from “[i]n this case defendant has testified” to “[i]n this case a defendant has
testified.” (Italics added.) That change makes it clear that only one of the two defendants
testified, and the jury could not have failed to understand that the reference was to
defendant Sanders. Immediately thereafter, and not separated by any blank space,
follows the language permitting the jury to make inferences from the failure of “a
defendant” to explain certain matters. Finally, during closing argument Sanders’ counsel
indicated that the instruction applied to his client. No one suggested that the instruction
was applicable to Cabrellis.

Although it would have been clearer had the trial court used defendant Sanders’
name, the only reasonable interpretation of the instruction is that the language permitting
the jury to make negative inferences only refers to the testifying defendant Sanders.
“Jurors are presumed to be intelligent, capable of understanding instructions and applying
them to the facts of the case.” (Conservatorship of Early (1983) 35 Cal.3d 244, 253.) It
Is not reasonably likely that the jury understood the instruction as permitting it to make

inferences from the nontestifying defendant Cabrellis’ failure to explain certain matters.
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In any event, courts have frequently found that the improper giving of CALJIC
No. 2.62 constitutes harmless error because juries are instructed, pursuant to CALJIC
No. 17.31, to “[d]isregard any instruction which applies to facts determined by you not to
exist.” (People v. Lamer (2003) 110 Cal.App.4th 1463, 1472.) There was no reference
made by the prosecution during closing argument to Cabrellis having failed to explain
any matter, nor was there any reference to CALJIC No. 2.62. It is not reasonably
probable that a result more favorable to Cabrellis would have been reached in the absence
of the alleged error. (People v. Watson (1956) 46 Cal.2d at 818, 836.)

. Defendants’ Section 654 Claims

Both Sanders and Cabrellis contend that imposition of concurrent sentences for
burglary, false imprisonment, and cutting a utility line violated the Penal Code
section 654 prohibition of multiple punishment because all of the offenses were the
means of facilitating one of two objectives, robbing the store or intimidating the
employee witnesses.

Penal Code section 654, subdivision (a) provides in part, “An act or omission that
is punishable in different ways by different provisions of law shall be punished under the
provision that provides for the longest potential term of imprisonment, but in no case
shall the act or omission be punished under more than one provision.” The statute has
been interpreted to apply “when there is a course of conduct which violates more than
one statute but constitutes an indivisible transaction.” (People v. Saffle (1992) 4
Cal.App.4th 434, 438.) The purpose of section 654 is to ensure that a defendant’s
punishment is commensurate with his culpability. (People v. Perez (1979) 23 Cal.3d
545, 550-551.) “[I]f all of the offenses were merely incidental to, or were the means of
accomplishing or facilitating one objective, defendant may be found to have harbored a
single intent and therefore may be punished only once.” (People v. Harrison (1989) 48
Cal.3d 321, 335.) A court may impose multiple punishments where a defendant commits
multiple crimes in pursuit of multiple independent, albeit simultaneous, objectives.
(People v. Douglas (1995) 39 Cal.App.4th 1385, 1393.)

14



The trial court found that Cabrellis and Sanders harbored multiple independent
objectives: “[T]he commission of a burglary such as what apparently was the plan, which
was to enter into the Cambridge Soundworks and to take the—to steal high-end
electronics, could have been conducted and maintained without the necessity of binding
and moving these victims into the back room, without threatening their lives, without
taking their identification and threatening their family members, and without robbing
them individually . . . could have been done, also, without cutting the telephone lines and
... attempting to dissuade the victims by threats of violence.”

The determination of whether the facts and circumstances reveal a single
objective within the meaning of section 654 is a factual determination which we review
for substantial evidence. (People v. Saffle, supra, 4 Cal.App.4th at p. 438.) On the other
hand, the “dimension and meaning” of section 654 is a legal question subject to de novo
review. (People v. Perez, supra, 23 Cal.3d at p. 552, fn. 5.) Accordingly, where the
issue is whether the evidence supports the trial court’s findings regarding defendants’
objectives, our review is for substantial evidence, but where the issue is whether the
objectives articulated by the trial court or otherwise ascertainable from the undisputed
facts support multiple punishment under section 654, our review is de novo.

Burglary

Defendants first contend that the trial court should have stayed the sentences on
the burglary charge. Defendants rely on People v. Smith (1985) 163 Cal.App.3d 908,
912, which referred to “settled law” that section 654 bars punishment for both burglary
and robbery “where the sole purpose of the burglary was to effectuate the robbery.” In
Smith, the armed assailants entered a bar and stole money from the register and a bottle of
rum. (Smith, at p. 910.)

Defendants also rely on People v. Garrison (1966) 246 Cal.App.2d 343. There,
two armed men surprised a group of people returning from dinner, robbed several of
personal property, and ransacked the house belonging to two of the victims. The court
held that defendant could not be punished for the burglary in addition to the three counts
of armed robbery. (Id. at p. 357.)

15



In contrast, here, the trial court found that the objective of the burglary was to steal
electronics from the store, while the objective of the robbery was to steal the personal
property of the employees and to intimidate them by taking their identification. Those
findings are supported by substantial evidence. Further, the objective of stealing from the
individual employees was so distinct in nature from stealing merchandise from the store
that it was proper to impose a separate punishment under section 654.

False Imprisonment

Defendants next contend that the trial court should have stayed the sentences on
the false imprisonment charges. We agree. The trial court finding that the burglary could
have been “conducted and maintained without the necessity of binding and moving these
victims into the back room” is not supported by the record. The defendants were moving
electronics out of the store for over an hour; it was necessary to somehow incapacitate the
employees so that they would not interfere or escape and raise an alarm.

Defendants’ position is supported by People v. Han (2000) 78 Cal.App.4th 797,
800, which involved a home invasion robbery during which the victims were tied up and
moved into a bathroom. The court stayed defendant’s sentence for false imprisonment
where defendant was also sentenced for burglary. (ld. at pp. 799, 809.) Also instructive
Is People v. Foster (1988) 201 Cal.App.3d 20, 27-28, in which separate punishment for
false imprisonment was appropriate where it occurred only after the robbers obtained all
the money and where the victims were placed in danger by being locked in a store cooler.
The court stated that the act was “analogous to a needless or vicious assault committed
after a robbery.” (Id. at p. 27.) In contrast, the employees in this case were imprisoned
while the theft was ongoing and the location of confinement was not inherently
dangerous.

Respondent suggests that the objectives of the false imprisonment were to
facilitate the theft of store merchandise, to facilitate the robberies, to intimidate them as
potential witnesses, and to permit escape. The record supports the conclusion, but these
are not independent objectives: all are encompassed within the objectives underlying the

offenses of burglary, robbery, and dissuading witnesses.
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Because the false imprisonment offenses were incidental to the other offenses, the
sentences imposed for false imprisonment must be stayed.

Cutting a Utility Line

Finally, defendants contend that the trial court should have stayed the sentences
for cutting a utility line. Again, we agree. Respondent suggests that defendants cut the
phone line to facilitate their escape by slowing any attempt to contact the police. And,
again, that is not an objective independent of the objectives of the burglary and robberies.
Encompassed within defendants’ intent to take the store’s property and the victims’
wallets was an intent to escape from the premises with the property. Cutting the phone
line merely facilitated successful completion of the burglary and robberies by delaying
notification of the police. No other objective was argued or articulated by the trial court
and defendant’s conduct was not the type of violent or gratuitous criminal act which may
justify separate punishment under the reasoning of People v. Nguyen (1988) 204
Cal.App.3d 181, 189-191.

The sentences imposed for cutting the phone line must be stayed.

IIl.  On-Bail Enhancements to Cabrellis’ Sentence

Section 12022.1 provides that a two-year enhancement shall be imposed when a
defendant commits a felony while on bail and is convicted of felonies in both cases.
Cabrellis contends that the trial court erroneously imposed multiple eight-month
consecutive terms under section 12022.1. Respondent concedes that all section 12022.1

enhancements must be stricken.®

IV. Defendants’ Blakely Claims

Cabrellis contends that the trial court erred in imposing the upper term for robbery

and consecutive prison terms. Sanders contends that the trial court erred in imposing

° We grant respondent’s November 21, 2005, request for judicial notice of the

minute order reflecting dismissal of the case for which Cabrellis was on bail.
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consecutive prison terms and separate sentences rather than staying sentences under
section 654. Citing Blakely v. Washington (2004) 542 U.S. 296, appellants argue that the
court violated their Sixth Amendment rights because in making those choices it relied on
facts neither admitted by appellants nor found true by the jury beyond a reasonable doubt.
On June 20, 2005, the California Supreme Court held that the imposition of upper term
and consecutive sentences under California’s determinate sentencing scheme does not
violate a defendant’s Sixth Amendment rights under Blakely. (People v. Black (2005) 35
Cal.4th 1238, 1244.) Similarly, because section 654 potentially reduces the defendant’s
aggregate sentence when it applies and does not increase the statutory maximum term for
each separate offense when it does not (see People v. Cleveland (2001) 87 Cal.App.4th
263, 270), Blakely does not require that the section 654 determination be made by the
jury. (People v. Black, at pp. 1263-1264.) Accordingly, we deny appellants’ Blakely

claims.

DISPOSITION

The judgment is modified to stay the sentences imposed on Sanders and Cabrellis
for false imprisonment and cutting a utility line, including any enhancements. The stay
becomes permanent upon each defendant’s service of the remainder of his sentence. All

enhancements imposed on Cabrellis pursuant to section 12022.1 are stricken. As so
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modified, the judgment is affirmed. The trial court shall send a corrected abstract of

judgment to the Department of Corrections.

GEMELLDO, J.

We concur.

JONES, P.J.

SIMONS, J.

19



