THE NUTS AND BOLTS OF BRIEFS AND TRANSCRIPTS ON APPEAL

or

Restating the Obvious + Pet Peeves

The following list of items was created after talking with appellate judges and their research attorneys who, combined, have about 250 years of appellate experience.

1.  Identify and apply the standard of review.

2.  Limit your recitation of contextual facts.

3.  Use precise record cites (CT: 24, 35, 67, 88; not CT: 24-88)

4.  Include record cites in your Summary of the Case.

5.  Cite-check your brief.  Twice.

6.  Check all transcripts and appendices after copying for legibility.

7.  Include an index in each volume of your transcript or other record.

8.  When you cite to a multi-volume index, include the volume number.

9.  Footnotes have their place in a brief, but do not overuse them.

10.  Spelling and grammar count;  misspellings and bad grammar are distracting.

11.  Avoid string cites.

12.  Use short words and short sentences.

13.  Use the active voice.

14.  Your section Headings (which become your Table of Contents) should tell the whole story.  If they cannot tell everything, they should, at least, be informative.


ANNOTATIONS TO NUTS AND BOLTS

“The secret ambition of every brief should be

to spare the judge the necessity of engaging

in any work, mental or physical.”

 
1.  The standard of review will often determine whether you win or lose an appeal.  This will be the judge’s first question, because it provides the analytical context for evaluating the arguments.  It tells the judge “how to think about” the case.  Sometimes it is not clear what standard applies.  Sometimes there is a “mixed” standard—one for reviewing the factual findings and one for reviewing the related legal decisions.  Both appellant and respondent need to focus on this issue with great clarity, before the brief is drafted, because it will also tell the writer “how to think about” the case.  If there is a dispute about which standards apply, be sure to argue your case under both.


2.  Lawyers have a bad habit of simply regurgitating all of the information they have when writing the statement of facts.  To be effective, the writer should first take some time to think about what the issues are on appeal, and which facts are relevant to these issues.  The recitation of facts should be limited to only those facts that (1) are directly relevant, or (2) help to persuade the judge to reach a certain result.  Blatant appeals to prejudice are unhelpful, but important facts such as the youth of an injured plaintiff, the particular vulnerability of a victim, or the historical context showing a pattern of behavior should be included.  


3.  Using “global” record cites forces the reader to work far too hard in order to verify the factual assertions made in the brief.  Precision in record citation saves the judge an enormous amount of time, and inures to your benefit in building your credibility and reputation.  This means citing not only to the appropriate page in the record, but also to the specific lines.


4.  The section of your brief entitled “Summary of the Case” will, of necessity, contain only the core facts and arguments.  Because these are the key facts and arguments you are asking the court to focus upon, they should be tied to the record, even though the record cites are repeated in the more detailed Statement of Facts.  The Summary of the Case is the court’s “quick reference” section.  If there are no record cites you have lost an opportunity to refer the judge immediately to your strongest evidence.





5.  (Almost) nothing is more annoying than pulling a book from the shelf to find a cited case, turning to the cited page, and finding an entirely different case.  Not only does this cause you to lose the reader/researcher’s momentum in the middle of your argument, but it also forces the reader to spend extra time tracking down the correct case cite—which [s]he usually finds in your opponent’s brief.


6.  You would be surprised to learn how many pages of unreadable record are filed with the court.  Check legibility both before and after the record has been copied.  (This means you need to copy the record more than one day before it is due to be filed.)  


7.  In multi-volume records, it is just plain cruel to place the index or table of contents in only the first volume.  Forcing the judge to look at two volumes of record every time [s]he wants to find a single document is not a good idea.


8.  Ditto for citing to the record.  If you cite to “CT 459” the reader has to look at least one or two volumes in order to find page 459 of the record.  Remember, one of your guiding principles is to make it easy on the reader, so provide the volume number too:  “CT: IV-459.”


9.  “Footnotes can be very useful to help make the text of your brief concise.  Your main arguments should flow smoothly through the text of your brief, so the reader can easily follow your chain of analysis.  Interruptions to discuss incidental points [such as distinguishing out of state cases cited by your opponent, or adding citations that give historical context to your argument] should be kept to a minimum.   . . . .  None of these incidental items may be important enough to insert in the middle of your text . . . [but] omission of this discussion might also cost you something.  The answer to this dilemma is the footnote.  . . . .  Footnotes can be distracting, but they are not nearly so distracting as including the same information in the text of your brief, where it intrudes directly into your main argument.  Some say ‘If it is important enough to appear in your brief, it is important enough to put in the text.’  This is true in some situations, but not all.  Some topics are important enough to warrant discussion but not important enough to warrant interrupting your main argument.”  (Moskovitz, Myron, Winning an Appeal, Revised Edition, The Michie Company, 1985, pp. 65-66 [Moskovitz])



10.  “The effectiveness of an argument can be accentuated or dissipated by the mode of presentation.  An unshaved, dirty-collared, baggy-suited salesman handicaps himself in selling, no matter how superior the merchandise.  A carelessly typed, poorly arranged page does the same thing, no matter how excellent the argument.  A small gob of jam on a single page can destroy completely the effectiveness of the brief—even if the gob is genuine [Smuckers]!  Misspelled, misplaced, and misused words create almost as much havoc with the selling of the argument as the gob of jam.  True, a word is a word even when slightly misspelled; the difficulty is that the reader’s attention lingers on the mangled word rather than on the thought intended to be conveyed.  Misplaced and misused words distract attention and may suggest vagrant ideas far removed from the argument intended.”  (Levitan, p. 308.)


11.  “Never cite a case without a purpose and make that purpose clear in the text surrounding the citation.  . . . .  Similarly, do not string-cite without a purpose, and that purpose should be apparent from the brief.  A brief which cites ten cases for an undisputed point of law simply looks cluttered, not impressive, and this clutter tends to interfere with the chain of thought you are trying to get the reader to follow.  If the point of law you are stating is not disputed, it is enough to cite one or two cases, preferably from the highest court in your jurisdiction [or from the panel of judges who has the case].  Where, however, the point of law is not clearly established, or the point is disputed by your opponent, a string-cite may help persuade the court that there is substantial authority in support of your position.”  (Moskovitz at pp 44-45.)


12.  “Minimize jargon and technical terms.  This doesn’t mean that you should adopt a Dick-and-Jane style, but merely a straightforward style that [readers] can understand.  . . . .  Strive for an average sentence length of 20-30 words.  Doing this involves following a maxim that, unfortunately, makes some legal drafters nervous but needn’t do so:  “if you want to make a statement with a great many qualifications, put some of the qualifications in separate sentences.’ [citing Bertrand Russell]”  (Garner, Bryan, Advanced Legal Drafting, LawProse, Inc. 1997, p. 6 [Garner].)


13.  You already know this, but it bears repeating:  The active voice is more powerful and clear.  “The contract was breached” compares poorly to “Defendant breached the contract” because the former does not tell the reader who breached the contract.  “The contract was breached by the defendant” uses twice as many words than are needed.  (Ibid.)  Sometimes the passive voice must be used to avoid an unsupported factual inference;  however, try to minimize its use.


14.  Guiding signs placed at strategic spots throughout the brief facilitate reading and comprehension.  Headings should trenchantly state the essentials of the argument, both factual and legal.  Headings that simply enumerate, or vaguely refer to some fact or argument, or just mumble in type, should be eschewed; the headings should actually tell something to the judge.  (paraphrasing Levitan, at p. 317.)  [Examples on next page]

Un-useful Headings

A.  The Judgment Must be Reversed



1.  The witness was properly qualified as an expert.



2.  The declaration contained a proper opinion.



3.  The trial court’s order granting defendant’s motion was error.

Useful Headings


A.  The Trial Court’s Exclusion of Plaintiff’s Expert Witness Declaration, 

                  Filed In Opposition to Defendant’s Summary Judgment Motion, Was 


      Reversible Error.


1.  The trial court erroneously ruled the expert witness was not 

                             qualified.



2.  The trial court incorrectly characterized the expert’s declaration

                              as “pure speculation.”



3.  The expert witness declaration created a triable issue of fact as 



     to the cause of the accident; summary judgment should have 

                              been denied.
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