MVEMORANDUM TO PO NTS AND AUTHORI TI ES

| NTRCDUCTI ON

This petition chall enges a nunber of serious errors
t hat occurred at the twel ve-nonth revi ew hearing.

Appel lant, Alice A, is a 21 year old nother of two young
children. She has been diagnosed as "mldly nentally
retarded.” By the tinme of the twelve nonth review
hearing, Alice had conpleted both of the court-ordered
reuni fication services prograns. However, neither of the
service providers felt that Alice had really benefited
fromthese prograns because they noted that she seened to
have serious conprehension problens and was i ncapabl e of
conpl eting the homework assignments correctly.

Al t hough the agency received the results of a court-
ordered psychol ogi cal evaluation that disclosed Alice's
disability less than two nonths after the second six-
month reunification period began, the agency did not
share the results of the psychol ogical evaluation with
Alice's counsel nor did it anend Alice's case plan to
tailor her services to someone with her limtations. In-
stead, it did nothing. At the twelve-nonth review
hearing, the agency recommended that Alice's children not
be returned to her because she did not have separate
housi ng even though findi ng separate housing was never a

requi rement of her reunification plan.



The juvenile court ordered that Alice's children not
be returned to her but did not specify the facts upon
whi ch that decision was based in spite of the statutory
requirenent that it do so. Further, in spite of the fact
that the agency essentially admt-ted that Alice had not
been provided with reasonable reunifica-tion services
because "it was not her fault" that she did not benefit
fromthe services that were provided, the juvenile court
found that reasonabl e services had been provided.

For the reasons set forth below, these errors
require the issuance of wit ordering reversal of the

twel ve-nmonth review orders in this case.

| NTEGRATED STATEMENT OF THE CASE
AND STATEMENT OF FACTS

On April 9, 2004, the Cow County Departnent of
Soci al Services ("the agency") filed a petition pursuant
to Welfare and Institutions Code' section 300, subdivision
(b) alleging that Denny A. and Tony A. canme within the
jurisdiction of the juvenile court because Denny had
suf fered nonacci dental burns on his |legs and faci al
injuries that their nother, Alice A, had either caused
or failed to protect Denny from and that she failed to
obtain pronpt nedical treatnent for the child s injuries.
(CT 1, 5.)

" Al section references hereinafter are to the Wl fare
and I nstitutions Code unl ess otherw se indicated.
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There are two Clerk's Transcripts in this case, one for
each child. The two transcripts are substantially the
same. References to the Cerk's Transcript are
references to the Cerk's Transcript in Denny's case
(Superior Court No. 507200) unless otherw se indicat ed.



Alice told investigating authorities that the burns
on the child' s legs had occurred on April 1, 2004 while
Denny was in the care of the his babysitter, Sara C. (CT
10.) The babysitter told Alice that she had | eft Denny
sitting on the kitchen counter next to a hot stove. (CT
10.) Alice also said that the babysitter called her at
work on April 1, 2004, to tell her that Denny had a
gotten a black eye frombeing hit in the face with a
tetherball. (CT 10.) That evening, Alice discovered a
cut on Denny's nose when she went into the roomat the
babysitter's house where the child had been put to bed.
She thought that he had hit his face on a bed frane next
to where he was sleeping. (CT 10-11, 49.) She called her
parents who cane over and treated the cut. (CT 87.) The
babysitter denied causing any of the child s injuries.
(CT 10, 49.)

Alice admtted that about two weeks previously,
Denny had returned fromthe babysitter with scratches on
his face. The babysitter told her that Tony had
scratched Denny. Alice did not believe that this was the
case and reported the incident to the sheriff's
departnment. Neverthel ess, she continued to use Sara C.
to care for the children while she worked because she had
no one else to watch her children. (CT 49, 88.)

Alice took the child to the doctor on April 5, 2004,
for treatment of a cold but failed to nention the burns
on the child' s legs. (CT 49, 50.). The doctor's office
called Child Protective Ser-vices. Both the agency and
the police investigated. (CT 53, 79-89.) The agency
detained the children on April 7, 2004 and filed the
section 300 petition. (CT 1, 2.) The police eventually
deci ded not to pursue a prosecution because Alice passed
a pol ygraph examination that established that she did
not know how Denny had incurred his injuries. (CT 217; RT
9-10.)

Alice was separated fromDenny L., who is her
husband and the children's father. (CT 50, 55.) Alice
| eft himand noved back in with her parents because he
was not supporting her and the children, was never hone,
and never spent time with the children. (CT 55.) For the
five nmonths prior to the initiation of the dependency
proceedi ngs, Alice was living with a roommate and trying
to make it on her own. (CT 55.) After the petition was
filed, Alice had to nove back in with her parents because
she was fired fromher job and | ost her TANF funding. (CT
55.) Denny L. appeared at the detention hearing (CT 25)
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but failed to appear at the jurisdiction hearing. (CT
150.) He did not participate in his case plan (CT 180).
and did not participate further in any of the proceedi ngs
in the case. (CT 226.)

Alice submtted on the petition after it was anended
at a conbi ned jurisdiction/disposition hearing held on
May 25, 2004. (CT 5, 165.) The court ordered that the
children be renoved fromAlice's custody and that
reuni fication services be provided to her. (CT 166.) The
reunification plan called for Alice to attend a parenting
cl ass and an anger managenent class.’® (CT 63-64.) At that
point, Alice had already attended five parenting classes
and two anger nanagenent classes and was visiting
regularly. (RT 12; CT 58.)

The children's counsel expressed sone concern at
this hearing that the parenting class m ght not be enough
to help Alice. (RT 10.) M. Costa, the social worker,
suggested that there should be assessnent after Alice
conpl eted the parenting class and that if the assessnent
i ndi cated that she needed additional help, she could be
referred to the Parents Resource Center. (RT 11.) The
children's counsel indicated that the proposal for the
assessnent and an additional referral would satisfy her
concerns and the court approved of that plan. (RT 11.)

Alice continued to live with her parents unti
Sept enber 8, 2004 when she noved in with her naterna
grandnot her. (CT 211, 214.) Her children were initially
placed with Lori L., the paternal grandnother. (CT 209,
217.) Aice's nother, Victoria A, provided child care
while Lori L. was at work. The children were with Alice
at Victoria' s house every day from6:30 a.m to 7:00
p.m, except for the two days a week that Alice attended
her classes. (CT 213.) Alice applied for a number of
j obs at various places but was turned down. Alice
bel i eved that part of the problemwas that she "has sone
spelling problens” (CT 212.) She wanted her soci al
wor ker, M. Nada, to help her with sone job training. (CT
212.) On Septenber 28, 2004, after Alice had noved out
of the house, the agency decided to place the children

At this point in the case, the agency apparently assuned
t hat Anber was the perpetrator and that the child's
injuries had been inflicted in anger. This later proved
not to be the case but the agency did not anmend the

reuni fication plan to delete this requirenent. Alice
conpl eted the anger managenent program (CT 252.)
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with Victoria because Lori L. was overwhel med and had
difficulty dealing with Denny. (CT 216, 217.)

In his report for the six nonth review hearing
(8361.21, subd. (e)), held on Cctober 19, 2004, M. Nada
reported that Alice had attended the anger managenent
programregularly but had difficulty conprehending the
material. (CT 179.) The progress report fromthe program
counselor, M. Wnner, indicated that Alice had conpl eted
13 out of 16 sessions but that she had not benefited from
t hese cl asses, "mainly because she has | ow conprehensi on
of and in the use of the English | anguage; concrete or
abstract reasoning is seem ngly beyond her capabilities;
i.e, she has never conpl eted any home-work assi gnnent,
and can not [sic] conceptualize or discuss the context of
what the assignnents were purported to achi eve or what
she has | earned fromthe honmework assignnment." (CT 193.)
M. Wnner reconmended that a psychol ogi cal eval uation be
done to ascertain Alice's level or capability to function
as an independent person and, if she is capable, to
recommend what | evel or kind of vocational training would
hel p her becone a sel f-sustaining person. (CT 194.)

The progress report fromthe counselor at the
parenting class indicated that Aice had m ssed sone
appoi ntments but had conpl eted eight out of ten parenting
cl asses. She had not yet conpleted six "packets" and
still needed to do the parent-child labs. (CT 191.)

In the context of reporting Alice's difficulties in
conpre-hending that material, the social worker reported
that Alice was assessed by the Lone Muntain Regi onal
Center (LMRC) for a possible devel opnental delay but was
determ ned not to qualify for the regional center's
services. (CT 181, 231-233.) The regional center
recommended that M. Nada refer Alice to the Disablity
Servi ces Departnment at Cow County Junior College for
cl asses to inprove her reading and witing skills. M.
Nada told the regional center that he had al ready thought
of this and would be looking into this programfor Alice.
(CT 233.) There is no evidence in the record that M.
Nada ever referred Alice to this program

On Cctober 21, 2004, M. Wnner notified the social
wor ker that Alice had conpl eted the anger managenent
program (CT 235.) He indicated that her |ast two
sessions were uneventful and that his recommendati ons
concerning Alice had not changed. (CT 235.) On Cctober
26, 2004, the parenting class counselor reported that
Alice had only one nore class to attend and three packets
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and parent/child labs to conplete before she was done
wi th her parenting classes. (CT 236.)

The social worker recomended that the agency
continue to provide services to Alice. The case plan
attached to the report continued to require Alice to
conpl ete the anger managenent and parenting cl asses (CT
185, 186.) Although the CASA had recommended that Alice
be provided with a Basic Life Skills class and vocati onal
training and the regional center recomended that she be
referred to the Disability Services Departnent at the
junior college, M. Nada did not recommend any additi onal
servi ces.

At the six-nonth review hearing held on Novenber 2,
2004, the court ordered that Alice continue to receive
reuni fication services. In light of M. Wnner's report,
the court also ordered that Alice participate in a
psychol ogi cal eval uation. (CT 226.)

The children remained placed with Victoria A until
Decem ber 10, 2004. They were returned to the hone of
t he paternal grandnother, Lori L., after Victoria's
husband was charged with driving under the influence. (CT
298.)

On Decenber 24, 2004, the psychol ogist, Dr. Freud,
provided his report to M. Nada. Dr. Freud concl uded
that Alice had an 1Q of 65 which is "indicative of MIld
Mental Retardation.™ (CT 285.) According to Dr. Freud,

the Verbal 1Q of 65 denonstrates that she has a very
poor fund of general information, does not abstract
very well, has poor calculation skills, has
difficulty renmenbering and | earning new materi al,
and struggles with practical and social judgenent.
| believe that this is her prinmary problemrather
than a di agnosabl e nental ill ness.
(CT 285.) Dr. Freud concluded his report by reiterating
that Alice's reasoning, know edge and judgnment are
i mpai red by dimnished intellectual functioning" and
recommending to M Nada that Alice's "reunification plan,
if not already in place, needs to consolidate this
persisting disability." (CT 285.)
M. Nada did not anend the case plan to take into
account the fact that Alice had this disability nor did
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he share this report with counsel until early April 2005
(RT 23, 28, 29.) Wen Alice's counsel finally |earned of
the report, he contacted county counsel and asked that
the report be sent to the regional center. (RT 23.)
After the regional center received the report, it again
concluded that Alice was not eligible for its services
but asked for additional records. (RT 24.) The agency
did nothing to obtain those records. (RT 24, 29-30.)
Alice's counsel obtained those records in early May and
submtted themto the regional center. (RT 26.) Alice
recei ved no response fromthe regional center until the
day of the 12-nonth review hearing when she was orally
advi sed that she was not eligible for regional center
services. (RT 24.)

The school records showed that Alice had been
di agnosed as nentally retarded at |east three tinmes by

vari ous school districts. In 1996, the Freebi e School
District concluded that Alice was di sabl ed because of
"mental retardation.” It referred to an earlier 1993

report that indicated that Alice was functioning in the
"mental ly-retarded range.” (RT 30-31.) 1In 1999, a
psychol ogi st for the Cow County Unified School District
concluded that Alice was retarded with an 1Qin the 55 to
65 range. (RT 31.)

M. Nada's initial report for the 12-nonth review
heari ng recomrended that reunification services be
termnated. (CT 243.) Because of that reconmmendati on,
there was no service plan for Alice attached to the
report.

An attached report fromthe parenting program noted
that Alice had conpleted all of the required classes and
| abs but that she was slow to grasp the naterials because
of conprehensi on problens and that she did not interact
with her children very much in the labs. (CT 27-280.)

The report reconmended that if Alice was to reunify with
her children, she should be provided with an in-honme
support service, such a Leaps and Bounds, to assist her
in raising her children. (CT 280.)

The twel ve nonth revi ew hearing was held on Decenber
2, 2005. (CT 347; RT 18-40.) Both Alice's counsel and
the child s counsel objected that reasonable services had
not been provi ded because of the agency's failure to do
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It appears that the report was served on counsel as an
attach-ment to the 12-nonth review report that was filed
with the court on March 29, 2005. (CT 243.)
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anything to amend the ser-vice plan to take Alice's
disability into account, failure to notify the service
providers of Alice's condition so that they could anend
their services to take Alice's disability into account,
and failure to tinmely notify counsel of Dr. Freud's
report so that counsel could pursue the nmatter with the
regional center on Alice's behalf. (RT 29-32.) Counsel
for the agency admtted that Alice's failure to nmake as
much progress as the agency woul d have |iked was "not her
fault™ (RT 27) but argued that the only source of
services for people who are nentally retarded is the
regi onal center and that there was nothing else the
agency coul d have done for her. (RT 26.)

The juvenile court concluded that the regional
center was the only source of services to assist Alice in
properly conpleting her case plan and that even if the
Dr. Freud' s report had been provided earlier, the
conclusion that regional center would have reached a
di fferent conclusion about Alice's eligibility for
services was purely speculative. (RT 36.) The court then
found that return of the children to Alice's custody
continued to create a substantial risk of detrinment to
them that reasonabl e services had been provided, that
Alice had participated regularly in the case plan and but
had made only limted progress. (RT 37.) The court went
on to order that reunification services be term nated and
set a section 366.26 hearing for April 2, 2006. (RT 38.)

On Decenber 6, 2006, Alice filed a tinely notice of
intent to file this petition. (CT 391.)

ARGUVENT

I
THE JUVEN LE COURT'S DETRI MENT FINDING IS NOT SUPPORTED
BY SUBSTANTI AL EVI DENCE

Section 366.21, subdivision (f) is the statute that
sets forth the procedures the juvenile court nust foll ow
at a 12-nonth review hearing. That statute provides in

pertinent part:

At the permanency hearing, the court shall determn ne
t he permanent plan for the child, which shal

13



i nclude a deter-mnation of whether the child wll
be returned to the child' s hone and, if so, when,
within the tine limts of subdivision (a) of Section
361.5. The court shall order the return of the
child to the physical custody of his or her parent
or | egal guardian unless the court finds, by a
preponderance of the evidence, that the return of
the child to his or her parent or |egal guardian
woul d create a substantial risk of detrinment to the
safety, protection, or physical or enotional well-
bei ng of the child.

The social worker shall have the burden of
establishing that detrinent.

Section 366.21, subdivision (c) requires the social
worker to file a report with the court containing his or
her recomendati ons for disposition of the matter at that
hearing. The statute specifi-cally requires the social
wor ker who reconmends that the child not be returned to
parental custody to "specify why the return of the child
woul d be detrinmental to the child."

The juvenile court nade a detrinment finding in this
case but there is nothing in the social worker's report
to support the find-ing that return to parental custody
woul d have been detrinmental to the children. The sole
statenent in the social worker's report concerning

detrinment is as foll ows:

Alice . . . was given 12 nonths to reunify wth her
chil dren and has no suitabl e residence to provide
for their care. The children would continue to be
at risk if returned to her cus-tody, as she resides
wi th her boyfriend and his famly. M. A has
stated her boyfriend will not be a part of her
child-ren's lives, yet she remains in his home and
has deci ded agai nst pursuing her own residence
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al t hough CSA has pro-vided a Pro Fam |y worker to
assi st her to seek housing.
(CT 252.) No additional evidence concerning detrinment
was offered at the hearing.

This statenent of detrinment contains no facts that
denon-strate how or why the children would be at risk if
the children were returned to her custody to live with
her in the boyfriend s hone. There is no evidence that
t he agency had checked out the boyfriend and found him or
his home to be unsuitable for the children in any way.
The only evidence in the record concerning the boyfriend
is that the boyfriend, Manuel C., has two children of his
own--a nine year old and a one year old. (CT 213.) There
is no evidence that he has abused or neglected his own
children and no evidence that his hone is uninhabitable
or is otherw se not a safe place for children. A
parent's |ack of separate housing, in and of itself, may
not serve as the basis for a detrinment finding.

In David B. v. Superior Court (2004) 123 Cal. App.4th
768, 773, the agency recomended agai nst returning a
child to her father's custody because he lived in shared
housing with relatives and had no hone of his own. There
was no evidence that the father was ever told by the
agency or by the juvenile court that separate housing was
a condition of having his children returned to him The
juvenile court accepted the agency's recomendati on and
concluded it could not safely release the child to the
father's custody because of his housing situation. The
court of appeal re-versed that finding and the order
denying himcustody of the child. Noting that the agency
had the burden of proving that re-siding in that
househol d woul d constitute a significant danger to the
child, the court held that the agency had presented no
evi -dence that showed that the child would be at risk.
The court further held that the juvenile court erred in
just accepting the agency's judgnent on the issue because
t he agency "specifically had the burden of proving the
contention, it was entitled to no such deference.” (Ibid:
enphasis in the original.)

In Inre Danielle M (1989) 215 Cal . App.3d 1267, the
court reversed a finding that it would be detrinental to
pl ace the father's children with himbased on the soci al
wor ker's argunent that there was risk to the children
because he was unenployed and living with his nother. In
doi ng so, the court said,
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Here there was no evidence of how [the father's]

| ack of enploynent and a separate residence would

adversely affect his daughters, and to hold these

factors detrinental per se is unthinkable.

"The issue presented by this appeal is very clearly

drawn. Can a court lawfully deprive a parent who is

able to provide good care, of the custody of his/her

child sinply because the parent is unenpl oyed and

shares a home with his/her parent? The negative

answer urged by appellant is absolutely required

unl ess this court decides to |license social services

to renove all children fromthe unenpl oyed and from

t hose who by choice or necessity share a hone with a

friend or relative. Such intrusiveness nust not be

tolerated by a free society."”
(Id. at p. 1271.) The fact that the parent does not have
separate housing, in and of itself, does not establish
that there is a substantial risk of detrinment to the
children if they are returned to the parents' custody in
t hat housing situation. Mich nore is required. The
agency has the burden of establishing that return to
parental custody woul d pose a substantial risk of
detrinmental to the child and nust set forth the evidence
of that detrinment in the social worker's report. The
agency did not do so in this case.

Alice's case plan contained no requirenent that she
obtain her own housing as a condition of having her
children returned to her. (CT 63-64.) Her |ack of
separate housi ng was not a reason her children becane
dependents of the court--her poor judgnent in the
sel ection of babysitters and failure to act pronptly to
protect her children when she di scovered that the
babysitter was hurting them were the bases for the
dependency. Alice had conpleted two prograns designed to
address these issues and al though she did not necessarily
conprehend everything those prograns tried to teach her,
t he agency neither asserted nor es-tablished that a
simlar situation was likely to arise again in the future
or was likely to arise if she resided with Manuel

There is simlarly no evidence that Alice was
advised that if she did not obtain separate housing her
children woul d not be returned to her. Consequently, her
failure to have obtained separate housing, particularly
in the absence of any evidence of detrinment if the
children were to live with her in that housing, may not
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be used to support a conclusion that the children cannot
be safely returned to her custody.

VWhat [the agency] was required to establish was that
releasing [the child] to [the father's] custody
woul d "create a substantial risk of detrinment to the
safety, protection, or physical or enotional well-
being of the child." (Wlf. & Inst. Code, 8§ 366.22,
subd. (a).) That standard, while vaguely worded to
be sure, nust be construed as a fairly high one. It
cannot mean nerely that the parent in question is

| ess than ideal, did not benefit fromthe

reuni fication services as much as we m ght have
hoped, or seens | ess capabl e than an avail abl e
foster parent or other famly nenber.

W do not get ideal parents in the dependency
system But the fact of the matter is that we do not
get ideal parents anywhere. Even Ozzie and Harri et
weren't really Ozzie and Harriet. |Ideal parents are
a rare--if not inmaginary--breed. Sonme of us get

| ucki er than others when it conmes to parents, and
nost who work in this systemare able to | ook back
and realize how fortunate they were. But the State
of California is not in the business of evaluating
parents and redistribut-ing their offspring based
upon perceived nerit.

The parents who cone through the dependency system
are nore in need of help than nost. |If we are

| ucky, they are parents who can |earn to overcone
the problens which | anded their children in the
system and who can denon-strate the dedication and
ability to provide for their child-ren's needs in an
appropriate manner. They will not turn into
superstars, and they will not win the lottery and
nove into a beachfront condo two bl ocks froma
perfect school.

This is a hard fact to accept. W are dealing, after
all, with children, and the dedi cated peopl e who
work so hard to help these famlies are
under st andabl y desirous of providing those children
t he best possible circunstances in which to grow up.
But there are tinmes when we have to take a step back
and make sure that we are not |osing sight of our
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mandate. We are | ooking for passing grades here, not
strai ght A's.
(David B. v. Superior Court, supra, 123 Cal. App.4th at
pp. 789-790; enphasis added.)

In light of the fact that the agency cited Alice's
housi ng situation as the sole reason why the children
woul d be at risk if they were returned to her custody and
provi ded no evidence of any kind as to how return to
Alice's custody in that hone would be detrinmental for
these children, there is no evidentiary basis for the
court's finding that the children could not be safely
returned to Alice's custody. Therefore, the order
mai ntai ning the children in continued out-of - hone
pl acenent nust be reversed.

.
THE JUVEN LE COURT'S REASONABLE SERVI CES FINDING IS NOT
SUPPORTED BY SUBSTANTI AL EVI DENCE
Section 366. 21, subdivision (f), also provides that

The court shall al so determ ne whet her reasonable
services that were designed to aid the parent or

| egal guardian to overconme the problens that led to
the initial renpoval and continued custody of the
child have been provided or offered to the parent or
| egal guardi an.

Whenever a child is renoved from parental custody,
the juvenile court is required to ensure that reasonable
reuni fication services are provided to the famly unl ess
and until a determ -nation is made pursuant to section
361.5 subdivision (b) that the case falls within one of
the statutory exceptions to the require-nent that
services be provided. (8361.5 subd. (a), (c); Inre
Jasmine C. (1999) 70 Cal.App.4th 71, 75.) \Wen
reuni fication services are ordered, the reunification
pl an "must be specifically tailored to fit the
ci rcunst ances of each famly [citation], and nust be
designed to elimnate those conditions which led to the
juvenile court's jurisdictional finding." (Inre Dino E
(1992) 6 Cal.App.4th 1768, 1777) Wiile "[r]eunification
services need not be perfect. (Elijah R v. Superior
Court (1998) 66 Cal.App.4th 965, 969), . . . they should
be tailored to the specific needs of the particular fam
ily. (Steve J. v. Superior Court (1995) 35 Cal.App.4th
798, 810.)" (Inre Alvin R (2003) 108 Cal.App.4th 962,
972.) "Each reunifica-tion plan nmust be appropriate to
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the particular individual and based on the unique facts
of that individual. (In re Mchael S. (1987) 188

Cal . App. 3d 1448, 1458.)" (In re Msako R (1991) 2

Cal . App. 4th 538, 545.)

At the six nonth review hearing in this case, it was
apparent fromM. Wnner's report that Alice had serious
probl ens in conprehending the materials being presented
in the services prograns mandated by her service plan.
(CT 192-193.) Consequently, the court ordered a
psychol ogi cal evaluation to determne the | evel of
Alice's ability to function. (CT 226.) Alice cooperated
in the psychol ogi cal evaluation and in Decenber 2004,
| ess than two nonths into the second six-nonth
reuni fication period, the agency received Dr. Freud' s
report. That report indicated that the reason Alice was
having so nmuch difficulty conprehending the content of
t he anger nmanagenent and parenting classes was that she
had an 1Q of 65. As a result, she had a poor fund of
general know edge, did not "abstract" very well, had poor
calculation skills, was limted her ability to renmem ber
and learn new material, and struggled with practical and
so-cial judgnent. Dr. Freud inforned M. Nada that
Alice's reasoni ng, know edge, and judgnent were inpaired
by this disability and recommended that her reunification
pl an shoul d take these problens into account. (CT 285.)
The agency's response to this information was to do
not hing. There were many things that the agency could
have and shoul d have done to tailor Alice's reunification
plan to nmeet her individual needs. Instead, it did
not hi ng

First, M. Nada could have nade a new referral to
the regional center as soon as he got the report. He did
not do so. |If he truly believed that the regional center
was the only agency that could provide services to
someone with Alice's condition, then a pronpt referral
and a new assessnent was i medi ately called for. The
cl ock was running on Alice's reunification period.
| nstead of making a pronpt referral, M. Nada did
not hi ng. Second, upon learning of Alice's
condition, M. Nada could have referred Alice to the
Basic Life Skills C asses recommended by the CASA in her
six nmonth review report. (CT 220.) Instead, he did
not hi ng.

Third, M. Nada could have referred Alice to the
Disability Services Departnent at the junior college that
had been recommended by the regional center the first
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time it assessed Alice in August 2004. (CT 233.) The
regi onal center had con-cluded that Alice had a | earning
disability (CT 231) which should have been a clue that
Alice was unlikely to be able to successfully learn in a
program that involved homework packets that she was
required to conplete and turn in, as was the case with
the both the parenting program and the anger nanagenent
program (CT 191, 193.) M. Nada did not nmake any
changes in Alice's reunification plan at the six-nonth
review hearing in response to this recommendati on so t hat
she had sone chance of being able to learn the material .
Nevert hel ess, when he received Dr. Freud's report that

i ndicated that Alice had trouble renmenbering and | earni ng
new mat eri al because of her disability, he certainly
shoul d have considered a referral to the Disability
Services Departnent at the junior college as a way to
address this problem |Instead, he did nothing.

Fourth, if M. Nada thought that it was so inportant
for Alice to get separate housing, even though he knew
she could not get a job because of her poor skills, he
coul d have referred her to a vocational training program
for the disabl ed where she could |l earn sone job skills as
was recommended by the CASA in her six-nonth review
report. (CT 220.) Instead, he did nothing.

Fifth, M. Nada could have referred Alice to an in-
home support programthat could conme into the
grandnot her's hone where the children were being cared
for during the day and denonstrate parenting skills as
was reconmended by the parent-ing class counselor in a
February 8, 2005 letter to M. Nada. (CT 279-280.)
| nstead, he did not hing.

Si xth, having received the information on February
8, 2005 that Alice had not really benefited fromthe
parenting class, M. Nada could have referred Alice to
t he Parent Resource Center for further assistance and
wi th an expl anation of her special needs as reconmended
by the children's counsel and the initial social worker
at the disposition hearing. (RT 11.)

Seventh, M. Nada coul d have provided a copy of Dr.
Freud's report to Alice's attorney as soon as he got it
and asked himfor suggestions as to howto deal with
regi onal center and what el se should be done to address
Alice's disability. Instead, he did nothing.

In April, after being pronpted by county counsel,
who was pronpted by Alice's counsel, M. Nada finally
submitted Dr. Freud' s report to the regional center.
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When the regional center again responded, on April 16,
2005, that Alice was not eligible for its services but
asked for nore information, M. Nada did nothing. (RT
30.) He did not attenpt to obtain the requested records.
He did not contact counsel and ask that counsel obtain
the requested records. Instead, he did nothing. Again,
if the regional center was indeed the only agency that
coul d provide services to soneone with Alice's
disability, it would seemthat a pronpt response to the
regional center's request was called for. At that point,
Al'ice had conpl eted both of the required classes and was
receiving no court-ordered services of any kind. If M.
Nada believed that Alice's conpletion of those cl asses
was insufficient to justify returning her children to her
custody, it was incunbent upon himto | ocate and provide
addi tional services that would enable Alice to |earn the
things he felt she needed to learn in order to get her
chil dren back. Instead, he did nothing.

M. Nada's failure to informcounsel of the Apri
letter denying eligibility but asking for additional
i nformation had anot her adverse effect on Alice. Because
counsel did not know of the new denial, counsel was not
in a position to advise Alice concerning her right to
appeal the regional center's decision. (RT 32.) Alice
was required to exercise her appeal rights within 30 days
of the decision. (84710.5.) Had M. Nada inforned
Alice's counsel of the April 2005 letter fromthe
regi onal center, counsel could have filed an appeal on
Alice's behalf and the matter m ght have been resolved in
medi ati on, an informal neeting, or other adm nistrative
proceedi ngs before the twel ve-nonth revi ew hearing.
However, instead of contacting counsel, M. Nada did
not hi ng.

It is inportant to note that M. Nada was not
prevented fromtaking further steps to tailor the
reunification plan to Alice's needs by the fact that the
case was between the six and the twel ve-nmonth reviews
when he received the psychol ogi cal evaluation. Section
16501. 1 sets forth the social worker's obligations
i nsof ar as case plans are concerned. Subdivision (d) of
that statute provides that case plans nust be updated at
| east every six nonths in conjunction with each status
revi ew hearing held pursuant to section 366.21, but it
al so requires that the case plan nust be updated as the
needs of the child and famly dictate. Subdivision
(d)(12) provides that the case plan nust be included in
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the court report and considered at each review hearing,
but specifically provides that nodifications to the case
pl an made during the period between revi ew hearings need
not be approved by the court if the social worker's
supervi sor determ nes that the nodifications further the
goal s of the plan. Thus, M. Nada was required by
section 16501.1, subdivision (d) to update the case plan
when he learned to Alice's disability fromDr. Freud in
Decenber and he was not required to get court perm ssion
to nodify the plan so | ong as he had supervisory approval
to do so. Instead, he did nothing.

It appears that the agency and perhaps the court
were proceedi ng on the assunption that all the agency had
to do for a parent who is nentally inpaired is to nake a
referral to the regional center and if the regional
center decides not to do anything, they have done their
duty to provide reasonabl e services. To the extent that
the agency may be relying on Inre Victoria M (1989) 207
Cal . App. 3d 1317, a case in which this court found that
t he sane agency had failed to provide reasonabl e services
to a devel opnental |y di sabl ed not her because it did not
refer her to the regional center, that reliance is
m splaced. Wiile this court did find that the failure to
refer that nother to the regional center was a failure to
provi de reasonabl e services, it also found that, even
t hough many ot her services were offered to the nother,

t hose services were i nadequate because no accomp-dati on
was made for the nother's special needs even though
everyone was aware that the nother had nenta
l[imtations. (Id. at p. 1329.) "In light of [the
nother's] limtations, the services offered were
insufficient.” (Id. at p. 1330.)

In this case, the county counsel argued that the
regi onal center was the only way the agency coul d provide
services to a parent with nental limtations was to refer
to themto the regional center. (RT 25-25.) The juvenile
court concluded that because the regional center
continued to insist that Alice did not qualify for its
services, there were no other services available to
address Alice's |imted capabilities and that reasonable
services were therefore provided to her. (RT 36-37.) As
we have seen, this finding is not supported by the
record. The record shows that several other
pr of essi onal s recommended ot her services to M. Nada that
coul d have assisted soneone with Alice's disabilities,
including the Disability Services Center at the junior
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col | ege, the Leaps and Bounds in-home support program
vocational training prograns for the disabled, the Parent
Resource Center, and Life Skills Classes. But instead of
investigating the availability of these services or
making referrals to them M. Nada did nothing.

Wiile a referral to the regional center is certainly
appro-priate in cases where the parent appears to have
l[imted nental capacity, the refusal of the regional
center to provide services does not relieve the agency of
its obligation to nake accommobda-tions for that parent's
l[imtations when designing and inplenent-ing the
reuni fication plan. Such accommvdati ons coul d have and
shoul d have been made for Alice's disability in the
prograns that were part of her reunification plan.
Instead of tailoring the par-enting class and anger
managenent cl asses for soneone who cannot read and wite
very well (as the parenting skills counselor did in
Victoria M, supra, 207 Cal.App.3d at p. 1329), Alice was
given witten homework and then criticized when she could
not conplete the assignnents correctly. (CT 193.)

In David B. v. Superior Court, supra, the court
faul ted the agency for doing sonething very simlar when
it clained that it had provided the father with
reasonabl e services in finding housing by providing him
with a list of housing resources wthout taking into
account that he could not read the |ist because he was
illiterate. (123 Cal.App.4th at p. 791.) Because no
ot her services that were tailored to Alice's disabilities
were offered or provided, there is sinply no evidence to
support the court's finding that reasonabl e services were
provided in this case.

Before the juvenile court may find that reasonable
servi ces have been provided, the

t he record shoul d show that the supervising agency
iden-tified the problens |leading to the | oss of
custody, offered services designed to renedy those
probl ens, maintai ned reasonabl e contact with the
parents during the course of the service plan, and
made reasonable efforts to assist the par-ents in
areas where conpliance proved difficult (such as
hel ping to provide transportation and offering nore
inten-sive rehabilitation services where others have
failed).
(David B. v. Superior Court, supra, 123 Cal.App.4th at pp
793-794 [quoting Inre Riva M (1991) 235 Cal. App. 3d 403,
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414].) The agency nade no effort to offer services that
were designed to renmedy the problens caused by Alice's

disability. It made absolutely no effort to assist Alice
in those areas where conpliance proved difficult because
of her disabilities. It gave her standard reunification

servi ces designed for people of average intelligence and
made no attenpts to find other services or redesign the
services already offered when it becane clear six nonths
into the case that Alice |lacked the intellectual ability
to benefit fromthose services. That being the case, the
court's finding that the agency provi ded reasonabl e

servi ces designed to overcone the problens that caused
Alice to continue to be deprived of the custody of her
children is not supported by substantial evidence and
nmust be reversed.

CONCLUSI ON

In light of the foregoing, this court is
respectfully requested to issue a wit of nmandate
ordering reversal of the Decenber 2, 2006 review hearing
order insofar as it was not supported by any evi dence of
detrinment to the children if they were returned to
Alice's custody and found that reasonable services were
provided to Alice during the second six-nonth
reuni fication period.

Dat ed: January 20, 2006 Respectful Iy
subm tted,

JANET G SHERWOOD

Attorney for
Petitioner

Alice A
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