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 TC "THE CALIFORNIA SENTENCING SCHEME CANNOT BE REFORMED IN THE MANNER BEING PROPOSED BY RESPONDENT BECAUSE TO DO SO WOULD CLEARLY BE CONTRARY TO THE EXPRESSED INTENT OF THE LEGISLATURE IN ENACTING THE STATUTORY SENTENCING SCHEME" \l 2 THE CALIFORNIA SENTENCING SCHEME CANNOT BE REFORMED IN THE MANNER BEING PROPOSED BY RESPONDENT BECAUSE TO DO SO WOULD CLEARLY BE CONTRARY TO THE EXPRESSED INTENT OF THE LEGISLATURE IN ENACTING THE STATUTORY SENTENCING SCHEME


Respondent argues that reformation of Penal Code section 1170, subdivision (b) TA \l "Penal Code section 1170, subdivision (b)" \s "1170, subd. (b)" \c 5 , would best preserve the intent of the Legislature. Respondent correctly notes that the Legislature considered and rejected the requirement of a “trial-like approach to sentencing determinations of aggravating and mitigating circumstances.” (RABM 25.) Unfortunately, and what respondent really does not acknowledge, the Legislature instead chose to assign to the trial court the fact-finding necessary to support the imposition of an aggravated term. The Legislature intended the trial court to make the required factual findings and that the trial court make those findings based on a preponderance of the evidence. 


Those intentions, of course, are precisely what the United States Supreme Court found unconstitutional in Cunningham. Respondent’s argument fails to acknowledge the one clear and defining point established by Apprendi, Blakely and Cunningham. Any fact that can increase a defendant’s sentence operates as an element of an offense greater than the charged offense. The prosecution has the burden of proving any such fact beyond a reasonable doubt and the defendant has the right to a jury trial on the existence of such a fact. Thus the question: How can this Court “reform” the statutory scheme to conform to the intent of the Legislature when the result intended by the Legislature is precisely the problem? 


The answer is simple. The code section cannot be reformed. The only practical way to correct the constitutional infirmity is to excise the unconstitutional portion of the statute. Because that will leave no procedure for the determination of the existence of aggravating facts, the net effect of the excision will be to remove the possibility of an aggravated term until such time as the Legislature modifies the DSL. Respondent suggests that this would constitute a windfall to some defendants, but affording defendants their rights under the United States Constitution is not a windfall. 


Respondent suggests that affording sentencing courts broad discretion in selecting the appropriate term would be in accordance with the intent of the Legislature in enacting section 1170 TA \l "Penal Code section 1170" \s "1170" \c 5 . Nothing could be further from the truth. As this Court noted in People v. Martin (1986) 42 Cal.3d 437 TA \l "People v. Martin (1986) 42 Cal.3d 437" \s "Martin" \c 2 , section 1170 actually was “a small part of a movement to diminish judicial discretion.” (Id. at p. 443, emphasis added.) That intention to limit judicial discretion also is supported by the language in subdivision (a)(1) TA \l "Penal Code section 1170, subdivision (a)(1)" \s "1170, subd. (a)(1)" \c 5  of section 1170, which provides in pertinent part as follows:

“The Legislature further finds and declares that the elimination of disparity and the provision of uniformity of sentences can best be achieved by determinate sentences fixed by statute in proportion to the seriousness of the offense as determined by the Legislature to be imposed by the court with specified discretion.” ( TA \s "1170, subd. (a)(1)" Pen. Code, § 1170, subd. (a)(1), emphasis added.)


The Legislative history of  TA \s "1170" section 1170 also shows rather clearly that the Legislature has considered and rejected the concept of granting the trial court “broad discretion” respondent now claims is consistent with legislative intent. As initially drafted in Senate Bill 42,  TA \s "1170" Penal Code section 1170 did not include the current subdivision (b) requiring the imposition of the middle term in the absence of judicially found facts justifying deviation from the middle term. (See Sen. Bill No. 42 (1975-1976, Reg. Sess.) § 273.) The code section instead required the sentencing court to impose one of the three terms absent a grant of new trial or probation. (Ibid.) 


That initial bill, much the same as the remedy now being proposed by respondent, simply gave a sentencing court broad discretion to select the mitigated, middle or aggravated term. That broad discretion did not find its way into the final draft. The Assembly version of the bill instead provided for the mandatory imposition of the middle term absent additional findings and established procedural rules for making such findings. (See Assem. Amend to Sen. Bill No. 42 (1975-1976, Reg. Sess.) August 7, 1975, pp. 111-113.) Those procedures subsequently were modified so as to permit the finding of facts during a single sentencing hearing and without a motion by the parties, but the requirement that the court “shall impose the middle term unless it made additional findings and state the reason for its departure on the record never was eliminated. (See Assem. Bill 476 (1977-1978, Reg. Sess.) § 15.) 


By rejecting the initial provision for broad discretion in favor of the limited discretion, and contrary to respondent’s claims, the Legislature manifested its intent not to grant sentencing courts broad discretion in the selection of a prison term. (See Estate of Sanders (1992) 2 Cal.App.4th 462 TA \l "Estate of Sanders (1992) 2 Cal.App.4th 462" \s "Sanders" \c 2 , 473-474 [“‘[t]he rejection by the Legislature of a specific provision contained in an act as originally introduced is most persuasive to the conclusion that the act should not be construed to include the omitted provision’”].) Any reformation of the statute in such a way as to grant broad discretion would be contrary to that legislative intent. 


The Legislature’s intent to limit a sentencing court’s discretion also is demonstrated by the Legislature’s rejection of an attempt by the San Diego District Attorney’s Office to influence the Legislature to give sentencing courts more discretion and to reduce “the emphasis on a narrow uniformity.” (See Exh. B; Request for Judicial Notice.) The San Diego District Attorney’s Office also suggested that the requirement of a special hearing on aggravation or mitigation be eliminated, that the choice of the term be left to the sound discretion of the court, that the Judicial Council’s sentencing guidelines should merely be taken into consideration as opposed to being mandatorily applied, and that the trial court should be permitted to use a wide range of information including the probation report. (See Exh. A; Request for Judicial Notice.)


The Legislature followed some but not all of these suggestions. The Legislature combined the hearing on the existence of aggravating factors with the sentencing hearing and it permitted the sentencing court to consider probation reports. The Legislature did not, however, simply make the middle term the norm but instead retained the “shall” language making the middle term mandatory in the absence of additional aggravating facts. The Legislature also continued to require the sentencing court to select a term based on the Rules of Court.


The Legislature’s rejection of the San Diego District Attorney’s plea for broad discretion as opposed to limited or narrow discretion demonstrates the underlying fallacy of respondent’s claim that section 1170 can be reformed to conform to the intent of the Legislature by granting broad discretion to sentencing courts. “Failure to make changes in a given statute in a particular respect when the subject is before the Legislature, and changes are made in other respects, is indicative of an intention to leave the law unchanged in that respect.” (Kusior v. Silver (1960) 54 Cal.2d 603 TA \l "Kusior v. Silver (1960) 54 Cal.2d 603" \s "Kusior" \c 2 , 618; People v. Lewis (1993) 21 Cal.App.4th 243 TA \l "People v. Lewis (1993) 21 Cal.App.4th 243" \s "Lewis" \c 2 , 248.)


Increasing the discretion of sentencing courts in the manner suggested by respondent also will undercut the Legislature’s expressly stated purpose of promoting uniformity of sentences. ( TA \s "1170, subd. (a)(1)" Pen. Code, § 1170, subd. (a)(1).) In People v. Black (2005) 35 Cal.4th 1255 TA \l "People v. Black (2005) 35 Cal.4th 1255" \s "Black" \c 2  this Court recognized that the “broad discretion” afforded sentencing judges under section 1170 TA \s "1170"  is “constrained, to some degree” by the mandated middle term. (Id. at p. 1260.) The Court also held that the presumptive middle term and the requirement of aggravation was a means of assuring that the sentence was reasonable. (Id. at p. 1255.) 


Adopting the reformation urged by respondent necessarily will remove the those constraints and undercut the Legislature’s purpose of providing uniformity in sentencing by limiting the trial court’s sentencing discretion. Justice Scalia, in his dissenting opinion in United States v. Booker (2005) 543 U.S. 220 [125 S.Ct. 738, 160 L.Ed.2d 621] TA \l "United States v. Booker (2005) 543 U.S. 220 [125 S.Ct. 738, 160 L.Ed.2d 621]" \s "Booker" \c 2 , made a somewhat gleeful thrust toward the “remedial majority” opinion in which he called “wonderfully ironic” the majority’s remedial choice “to rescue from nullification a statutory scheme designed to eliminate discretionary sentencing” by discarding “the provisions that eliminate discretionary sentencing.” ( TA \s "Booker" Id. at p. 304, dis. opn. of Scalia, J.) This Court cannot adopt the reformation being proposed by respondent without doing just that. 

II

 TC "THE BASIS FOR REFORMATION ANNOUNCED BY THE REMEDIAL MAJORITY IN BOOKER SHOULD NOT BE FOLLOWED BY THIS COURT BECAUSE REFORMING AN UNCONSTITUTIONAL STATUTORY SCHEME BASED ON A PREDICTION OF WHAT REMEDY THE LEGISLATURE WOULD PREFER WOULD BE A SIGNIFICANT DEPARTURE FROM CALIFORNIA PRECEDENT AND A VIOLATION OF THE SEPARATION POWERS DOCTRINE" \l 2 THE BASIS FOR REFORMATION ANNOUNCED BY THE “REMEDIAL MAJORITY” IN BOOKER SHOULD NOT BE FOLLOWED BY THIS COURT BECAUSE REFORMING AN UNCONSTITUTIONAL STATUTORY SCHEME BASED ON A PREDICTION OF WHAT REMEDY THE LEGISLATURE WOULD PREFER WOULD BE A SIGNIFICANT DEPARTURE FROM CALIFORNIA PRECEDENT AND A VIOLATION OF THE SEPARATION POWERS DOCTRINE


Respondent asserts that this Court should adopt respondent’s proposed reformation based on the method of reformation effected by the United States Supreme Court in United States v. Booker, supra. TA \s "Booker"  (RABM 29-35.) In support of that contention respondent notes that both the Ohio Supreme Court and the New Jersey Supreme Court have followed Booker. (RABM 37-40.)


There are a couple reasons why the Court should resist respondent’s suggestion. First, the Booker TA \s "Booker"  reformation method should be applied only with great caution because the sentencing guidelines and federal offenses present a significantly different picture than the California sentencing scheme. As Justice Breyer noted in his opinion for the “remedial majority,” Congress’ basic statutory goal of establishing a system diminishing sentencing disparity depended upon “judicial efforts to determine, and to base punishment upon, the real conduct that underlies the crime of conviction.” (United States v. Booker, supra, 543 U.S. at p. 250, emphasis in original.) Such a judicial determination was “particularly important” because the federal definitions of many crimes can encompass a very broad range of conduct. ( TA \s "Booker" Id. at p. 251.) 


Few if any crimes under California law are that broad and all-encompassing. Unlike the sometimes amorphous federal crimes, which often seem to be crimes only because of some connection to interstate commerce, the California Legislature has defined the “real conduct” constituting most criminal offenses and established a wide range of enhancements based both on the way in which a particular crime has been committed and on the offender’s criminal history. Judicial factfinding may be more convenient and cost-effective than submitting aggravating facts to a jury, but it is not necessary to the determination of the “real conduct” proscribed by California law in the same way it may be necessary under federal law. 


The Legislature’s goal of providing uniformity in sentencing also does not require a judge to engage in judicial factfinding. To the contrary, the declaration of legislative purpose embodied in subdivision (a)(1) of  TA \s "1170, subd. (a)(1)" Penal Code section 1170 clearly establishes that the Legislature intended to reserve to the Legislature the determination of the “real conduct” to be punished:

“[T]he provision of uniformity of sentences can best be achieved by determinate sentences fixed by statute in proportion to the seriousness of the offense as determined by the Legislature….” ( TA \s "1170, subd. (a)(1)" Pen. Code, § 1170, subd. (a)(1), in pertinent part, emphasis added.) 


Second, the means of evaluating the intent of the Legislature employed by the “remedial majority” was correctly criticized by the dissenting Justices. The test in Booker TA \s "Booker"  essentially changed the focus of the analysis from a determination whether reformation can be accomplished without doing violence to what the Legislature intended by enacting the statutory scheme to a determination of what result the Legislature would prefer once the original scheme has been found to be unconstitutional. That the Booker method constitutes a significant departure from the traditional approach to severability was one of the grounds relied upon by the Minnesota Supreme Court in declining to employ the Booker approach. (State v. Shattuck (2005) 704 N.W.2d 131 TA \l "State v. Shattuck (2005) 704 N.W.2d 131" \s "Shattuck" \c 2 , 147.) 


The Minnesota Supreme Court also declined to apply the Booker TA \s "Booker"  method both because Booker was decided on “purely federal law grounds” and because the federal guidelines system was a complex system that differed significantly from Minnesota’s guidelines system. (State v. Shattuck TA \s "Shattuck" , supra, 704 N.W.2d at p. 147.) That latter observation is of particular significance in that Minnesota’s guideline system is much more similar to the complex federal system than is the California DSL.
 


Shattuck TA \s "Shattuck"  also is noteworthy in that the Minnesota Supreme Court was asked by the state only to excise two provisions from the Minnesota guidelines. (State v. Shattuck, supra, 704 N.W.2d at p. 147.) It should not escape the notice of the Court that the reformation proposed by respondent would actually require this Court not only to “reform”  TA \s "1170" section 1170 and section 1170.3 TA \l "Penal Code section 1170.3" \s "1170.3" \c 5 , which requires sentencing courts to apply the rules of court, the Court also would be required, according to respondent, to “reform” ten different rules of court. That “reformation” largely would not be accomplished by striking offending provisions. It would instead require re-writing of the provisions to conform to a prediction of what the Legislature would have preferred had it only known that its original scheme was unconstitutional. Respondent really is not suggesting reformation. Respondent is urging this Court to effect a wholesale restructuring of the DSL.


This Court cannot and should not undertake such a radical revision of the statutory scheme as to do so would violate the separation of powers doctrine under the California Constitution. Article III, section TA \l "article III, section 3" \s "art. III, section 3" \c 4  3 of the California Constitution states: “The powers of state government are legislative, executive, and judicial. Persons charged with the exercise of one power may not exercise either of the others except as permitted by this Constitution.” ( TA \s "art. III, section 3" Cal. Const., art. III, § 3.) There is no question but that this Court can act in a manner that affects the actions of the legislative branch of our government without violating the separation-of-powers doctrine. (People v. Standish (2006) 38 Cal.4th 858 TA \l "People v. Standish (2006) 38 Cal.4th 858" \s "Standish" \c 2 , 879; In re Rosenkrantz (2002) 29 Cal.4th 616 TA \l "In re Rosenkrantz (2002) 29 Cal.4th 616" \s "Rosenkrantz" \c 2 , 662.) 


What the Court cannot and should not do, however, is usurp the function of the Legislature by “reforming” the DSL to conform to a legislative intent that never existed. As discussed above, the Legislature enactment of the DSL was intended to provide uniformity in sentencing by limiting judicial discretion. To now ask what remedy the Legislature would prefer rather than what the Legislature intended at the time of enactment can only be seen as a judicial incursion into the legislative function. 


Such a radical intervention in California legislation would be directly contrary to the restrained approach traditionally followed by this Court in order “to conform to the ‘necessary limitations on our proper role in statutory interpretation.’” (People v. Guzman (2005) 35 Cal.4th 577 TA \l "People v. Guzman (2005) 35 Cal.4th 577" \s "Guzman" \c 2 , 587, quoting People v. Garcia (1999) 21 Cal.4th 1 TA \l "People v. Garcia (1999) 21 Cal.4th 1" \s "Garcia" \c 2 , 14.) Guzman acknowledged previous decisions holding that inserting additional language into a statute violates the cardinal rule of statutory construction that courts must not add provisions to statutes. ( TA \s "Guzman" Id. at p. 587, quoting Security Pacific National Bank v. Wozab (1990) 51 Cal.3d 991 TA \l "Security Pacific National Bank v. Wozab (1990) 51 Cal.3d 991" \s "Wozab" \c 2 , 998.) The Court also quoted Garcia for the proposition that: 

“Consistent with the separation of powers doctrine (Cal. Const.,  TA \s "art. III, section 3" art. III, § 3), we have previously limited ourselves to relatively minor rewriting of statutes and, even then, only resorted to that drastic tool of construction when it has been obvious that a word or number had been erroneously used or omitted. [Citations.]” (Id. at p. 587, quoting People v. Garcia TA \s "Garcia" , supra, 21 Cal.4th at p. 14.) 


Guzman TA \s "Guzman"  embodies the correct approach. Reformation of a code section is something that should be done only in limited circumstance and even then only with caution and deference to the differing roles of the legislative and judicial branches of government. Petitioner submits that the reformation suggested by respondent would be nothing less than overreaching by the judicial branch of government, something that is prohibited by the separation of powers clause of the California Constitution. (In re Rosenkrantz TA \s "Rosenkrantz" , supra, 29 Cal.4th at p. 662, quoting In re Attorney Discipline System (1998) 19 Cal.4th 582 TA \l "In re Attorney Discipline System (1998) 19 Cal.4th 582" \s "Attorney Discipline" \c 2 , 595-596.)

III

 TC "THE WHOLESALE REVISION OF THE STATUTORY SCHEME PROPOSED BY RESPONDENT WOULD BE THE MOST JUDICIALLY INTRUSIVE OPTION AVAILABLE TO THE COURT AND WILL RESULT IN THE DESTRUCTION OF THE DSL AS CREATED AND INTENDED BY THE LEGISLATURE" \l 2 THE WHOLESALE REVISION OF THE STATUTORY SCHEME PROPOSED BY RESPONDENT WOULD BE THE MOST JUDICIALLY INTRUSIVE OPTION AVAILABLE TO THE COURT AND WILL RESULT IN THE DESTRUCTION OF THE DSL AS CREATED AND INTENDED BY THE LEGISLATURE


The Court may be able to preserve the intended structure of the DSL by reformation, but the only real and practical option for such preservation would be by excision of the provisions requiring the findings be made by a judge by a preponderance of the evidence. Although that approach would necessarily result in the removal of aggravated terms for individuals sentenced under the current law, the Court should not lose sight of the fact that the Legislature is likely to change the law in any case. 


By utilizing this conservative approach, excision only of the offending sections, the Court will be able to provide clear guidance to the trial courts and avoid the confusion and litigation that would inevitably flow should this Court craft the extensive re-writing of the code sections and rules urged by respondent before the Legislature takes a stab at trying to solve the problem. The DSL will continue to function, albeit without aggravated terms, until the Legislature discharges its constitutional duty to legislate and this Court will be able to avoid encroaching on the legislative function. 


A second, slightly less conservative option for the Court would be to mandate that aggravating facts be pleaded and proved to a jury beyond a reasonable doubt before a sentencing judge is authorized to use those facts to impose an aggravated term. Admittedly, this option requires the Court to re-write the offending code sections rather than merely excising them. Whether this Court has the power to impose a jury trial procedure is an interesting question. The Minnesota Supreme Court found that it did in fact have that power but declined to exercise its power, deferring instead to the Minnesota Legislature to resolve the absence of a procedure for the determination of the existence of aggravating facts in compliance with the mandates of Apprendi and Blakely. (State v. Shattuck TA \s "Shattuck" , supra, 704 N.W.2d at pp. 147-148.)

Petitioner nonetheless submits that reformation of the offending sections to require pleading and proof to a jury beyond a reasonable doubt should be considered a viable option by this Court because California has long employed such a system for the pleading and proof of aggravating facts. Respondent’s predictions of dire consequences should this Court “engraft” a requirement of jury trial should be examined closely by the Court. For example, respondent warns that “superimposing” a jury trial requirement for aggravating factors would undercut uniformity in sentencing because a trial court would be precluded from imposing an aggravated term unless the facts supporting the imposition of an aggravated term were pleaded and proved. Respondent contends that this would somehow “weaken the connection between the sentence and the defendant’s actual conduct, and thereby undermine the legislative goal of ‘ensuring similar sentences for those who have committed similar crimes in similar ways.’” (RABM 34-35, quoting United States v. Booker TA \s "Booker" , supra, 543 U.S. at p. 252.) 


The truth of the matter is that facts in aggravation of offenses have long been alleged in charging instruments and proved to juries without “weakening the connection between the sentence and the defendant’s actual conduct.” Examples of aggravating facts related to the how an offense was committed include the infliction of great bodily harm during the commission of an offense (Pen. Code, § 12022.7 TA \l "Penal Code section 12022.7" \s "12022.7" \c 5 ), use of a firearm in the commission of an offense (Pen. Code, §§ 12022.5, subd. (a)(1) TA \l "Penal Code section 12022.5, subd. (a)(1)" \s "12022.5, subd. (a)(1)" \c 5  and 12022.53, subd. (b) TA \l "Penal Code section 12022.53, subd. (b)" \s "12022.53, subd. (b)" \c 5 ), gang allegations (Pen. Code, 186.22 TA \l "Penal Code section 186.22" \s "186.22" \c 5 ) and allegations that a murder was willful, deliberate and premeditated (Pen. Code, § 664, subd. (a) TA \l "Penal Code section 664, subdivision (a)" \s "664, subd. (a)" \c 5 ). Examples of aggravating facts related to the offender include allegations of prior separate prison terms (Pen. Code, § 667.5 TA \l "Penal Code section 667.5" \s "667.5" \c 5 ) and allegations of prior convictions for serious or violent felonies (Pen. Code, §§ 667 TA \l "Penal Code section 667" \s "667" \c 5  and 1170.12 TA \l "Penal Code section 1170.12" \s "1170.12" \c 5 .) 


This Court also should be aware that prosecutors in some jurisdictions began to allege the existence of aggravating facts in charging instruments after the Blakely decision and the criminal justice system did not grind to a halt. Very few prosecutions actually reach the trial phase without the prosecution being fully apprised of the circumstances of the offenses and, on those rare occasions when something new arises during trial, California law is fairly permissive about permitting amendment of the charging instrument to conform to proof. 


Respondent’s claim that “engrafting the jury-trial requirement onto the current system create a far more complex sentencing scheme than the one contemplated by the Legislature” (RABM 35) is both wrong and beside the point. The “sentencing scheme” would be unchanged in that the choice of sentence still would have to be made based on the existence of facts. The only thing that would change would be how those facts are determined. That the Legislature “contemplated” that those facts would be found by a judge rather than by a jury is why this case currently is before this Court. The fact-finding scheme contemplated by the Legislature is unconstitutional. 


Contrary to respondent’s dire predictions, more harm probably will be done if the Court adopts respondent’s proposed reformation as to do so will inevitably give rise to serious constitutional questions and have a profound and complicating effect on the many cases currently in the system. A new rule permitting the aggravated term to be imposed without findings of aggravation would effectively constitute a denial of due process because it would be a retroactive application of a judicial enlargement of a criminal statute that removes the beneficial presumption of a middle term. (See Bouie v. City of Columbia (1964) 378 U.S. 347, 352-354 [84 S.Ct. 1697, 12 L.Ed.2d 894] TA \l "Bouie v. City of Columbia (1964) 378 U.S. 347 [84 S.Ct. 1697, 12 L.Ed.2d 894]" \s "Bouie" \c 2  [federal due process prohibits the retroactive application of a judicial enlargement of a criminal statute in a manner that would operate like an ex post facto law].) Ex post facto prohibitions are violated by changes in the law that eliminate a beneficial presumption. (See Miller v. Florida (1987) 482 U.S. 423, 433 [107 S.Ct. 2446, 96 L.Ed.2d 351] TA \l "Miller v. Florida (1987) 482 U.S. 423 [107 S.Ct. 2446, 96 L.Ed.2d 351]" \s "Miller" \c 2  [departure from the presumptive sentence under the revised sentencing guideline violated ex post facto prohibitions].) 


The presumption that petitioner would receive the middle term absent a finding of aggravated facts was a beneficial presumption as the critical question for ex post facto purposes is whether “the system itself [has] been altered to the prisoner’s detriment.” (People v. Williams (1987) 196 Cal.App.3d 1157 TA \l "People v. Williams (1987) 196 Cal.App.3d 1157" \s "Williams" \c 2 , 1160.) Eliminating the presumptive middle term in the absence of aggravating facts changes “the standard by which punishment will be imposed to defendant’s disadvantage. Applying these laws to defendant thus runs afoul of the ex post facto clause.”


The Legislature intended that those convicted of specified criminal offenses be sentenced to one of three possible prison terms and provided that the selection of that term be based on factual findings. The only parts of that statutory scheme that were found unconstitutional in Cunningham was the assignment of the fact-finding function to the court rather than to a jury and the provision for proof of the existence of aggravating facts only by a preponderance of the evidence. The Court cannot reform the statute in the manner suggested by respondent without effecting a wholesale restructuring of the DSL into a sentencing system that runs contrary to the Legislature’s intent. Respondent’s suggest cure is worse than the illness. 


The only truly practical solution for this Court is precisely what petitioner suggested in her opening brief on the merits. The aggravated sentence imposed in petitioner’s case must be reversed and the matter must be remanded to the trial court for a determination whether the mitigating facts found by the trial court justify a departure from the presumptive middle term. 

IV

 TC "PETITIONER DID NOT WAIVE OR FORFEIT HER OBJECTION TO THE DENIAL OF HER RIGHT TO JURY TRIAL ON THE EXISTENCE OF AGGRAVATING FACTS BECAUSE ANY SUCH OBJECTION WOULD HAVE BEEN FUTILE IN LIGHT OF THIS COURT’S DECISION IN BLACK" \l 2 PETITIONER DID NOT WAIVE OR FORFEIT HER OBJECTION TO THE DENIAL OF HER RIGHT TO JURY TRIAL ON THE EXISTENCE OF AGGRAVATING FACTS BECAUSE ANY SUCH OBJECTION WOULD HAVE BEEN FUTILE IN LIGHT OF THIS COURT’S DECISION IN BLACK

Petitioner argued in the Court of Appeal that she did not waive her objection to the denial of her right to jury trial on the existence of aggravating facts. Petitioner based this contention in part upon the fact that objection would have been futile in light of this Court’s decision in Black TA \s "Black" . (AOB 49-52.) The decision of the Court of Appeal did not reach that issue, holding instead simply that it was bound by the Court’s decision in Black. (Opn. at p. 10.)


Petitioner did not address the issue of forfeiture in her Opening Brief on the Merits because this Court’s order granting review specifically limited the issues on review to two questions, neither of which called for a discussion of waiver or forfeiture. Respondent has nonetheless contended that petitioner forfeited any claim of error under Cunningham because she failed to object to her sentence in the trial court. (RABM 58.) 


Respondent is wrong. Defense counsel neither remained mute nor concurred in the trial court’s imposition of the aggravated term. Defense counsel argued in support of a mitigated term rather than an aggravated term, both in his statement in mitigation and his oral argument at sentencing. Defense counsel specifically pointed out to the court the mitigating factors, that petitioner had no prior record, she acknowledged wrongdoing when interviewed by police officers, she did not participate in the particularly vicious attack at the bar and she herself was viciously attacked and suffered physical and emotional trauma. Defense counsel noted that the jurors clearly found that she was acting under the heat of passion and returned a manslaughter verdict instead of a murder verdict. He argued that the court should move “downward from the mid base [term] and not up” since the factors in mitigation outweighed the factors in aggravation. (Vol. 10 RT 2143-2147.) Counsel could not have made it any clearer to the court that he objected to the imposition of an upper term.



Further objection, or even a specific Blakely objection, by petitioner in the trial court would not have resulted in the correction of the sentencing error in this matter. Petitioner submits that a finding of waiver and/or forfeiture would not be appropriate because any objection would have been futile in light of the decision in Black TA \s "Black" . The Court issued its decision in Black on June 20, 2005. In Black the Court upheld California’s determinate sentencing law against challenges under Blakely. Black was controlling authority at the time that petitioner was sentenced on December 1, 2005. (Auto-Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450 TA \l "Auto-Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450" \s "Auto-Equity Sales" \c 2 , 455.) Because lower courts are bound to follow the decisions of higher courts, a defendant cannot be said to have waived or forfeited an issue that the lower court had no authority to overrule. (People v. Birks (1998) 19 Cal.4th 108, TA \l "People v. Birks (1998) 19 Cal.4th 108" \s "Birks" \c 2  116, fn.6.) 


Respondent appears to argue that petitioner forfeited any Blakely claims because “Black TA \s "Black"  has never been final.” (RABM 59.) Nevertheless, Black was a published opinion from this Court and was cited extensively by the Courts of Appeal as controlling authority at the time of petitioner’s sentencing. Black was the law of the land at the time of petitioner’s sentencing. Petitioner did not waive her objection to the denial of his right to jury trial on the existence of aggravating facts. Any objection would have been futile because the trial court was bound to follow Black. (People v. Guerra (2006) 37 Cal.4th 1067 TA \l "People v. Guerra (2006) 37 Cal.4th 1067" \s "Guerra" \c 2 , 1126; People v. Sturm (2006) 37 Cal.4th 1218 TA \l "People v. Sturm (2006) 37 Cal.4th 1218" \s "Sturm" \c 2 , 1237; People v. Hill (1998) 17 Cal.4th 800 TA \l "People v. Hill (1998) 17 Cal.4th 800" \s "Hill" \c 2 , 820; People v. Abbaszadeh (2003) 106 Cal.App.4th 642 TA \l "People v. Abbaszadeh (2003) 106 Cal.App.4th 642" \s "Abbaszadeh" \c 2 , 648-649.) 

V

 TC "RESPONDENT’S LIMITED EXPOSITION OF THE FACTS BEFORE THE JURY AND FAILURE TO ADDRESS THE IMPACT AND MEANING OF THE VERDICTS ACTUALLY RETURNED BY THE JURY FAIL TO DEMONSTRATE THAT THE DENIAL OF PETITIONER’S RIGHT TO JURY TRIAL ON THE EXISTENCE OF AGGRAVATING FACTS WAS HARMLESS" \l 2 RESPONDENT’S LIMITED EXPOSITION OF THE FACTS BEFORE THE JURY AND FAILURE TO ADDRESS THE IMPACT AND MEANING OF THE VERDICTS ACTUALLY RETURNED BY THE JURY FAIL TO DEMONSTRATE THAT THE DENIAL OF PETITIONER’S RIGHT TO JURY TRIAL ON THE EXISTENCE OF AGGRAVATING FACTS WAS HARMLESS


Respondent contends that any Cunningham error is subject to review under Chapman v. California (1967) 386 U.S. 18 [87 S.Ct. 824, 17 L.Ed.2d 705] TA \l "Chapman v. California (1967) 386 U.S. 18 [87 S.Ct. 824, 17 L.Ed.2d 705]" \s "Chapman" \c 2  and any error is harmless if the reviewing court determines that the jury would have found an aggravating circumstance true beyond a reasonable doubt. (RABM 69.) Respondent then concludes that any error in this matter was harmless, not because a jury would have found the aggravating circumstances true beyond a reasonable doubt, but merely “because the upper term sentence would have been authorized by any one of [the] aggravating circumstances found by the trial court in imposing the sentence.” (RABM 75.) 


Respondent is incorrect in two respects. As argued in petitioner’s Opening Brief on the Merits, this Court cannot determine that the jury would have found any of the aggravating circumstances true beyond a reasonable doubt given the facts and verdicts in this matter. Nor can the Court determine what the trial court would have done had it discharged its duty to balance aggravation and mitigation in order to determine the appropriate sentence. Even more to the point, because there are not properly found aggravating facts, this Court cannot and should not permit the imposition of an aggravated sentence upon remand based on an appellate conclusion as to which of the aggravating facts would have been found by the jury had petitioner been afforded her constitutional right to jury trial on the existence of those facts. 


Respondent cites facts presented at the trial by the prosecutor in an attempt to establish that the offenses were committed after planning, premeditation and deliberation. According to respondent, this evidence showed that “appellant’s behavior was incredibly callous, appellant showed no concern about the consequences of her actions, she was a motivating force behind the shootings, she showed planning and premeditation and the victims were particularly vulnerable.” (RABM 74-75.)


Respondent’s position is not proved by that limited exposition of the facts. As noted in appellant’s opening brief on the merits, the jury completed rejected the prosecution’s theory of the case. Petitioner was charged with two counts of first degree murder (Pen. Code, § 187, subd. (a) TA \l "Penal Code section 187, subd. (a)" \s "187, subd. (a)" \c 5 ) and one count of attempted premeditated murder (Pen. Code, §§ 664 TA \l "Penal Code section 664" \s "664" \c 5 , 664, subd. (a) TA \s "664, subd. (a)"  and 187, subd. (a). It was alleged that the two murders were committed by means of lying in wait (Pen. Code, § 190.2, subd. (a)(15) TA \l "Penal Code section 190.2, subdivision (a)(15)" \s "190.2, subd. (a)(15)" \c 5 ). (Vol. 1 CT 61-64.) The prosecutor’s theory in this case from start to finish was that the offenses were committed after planning, premeditation and deliberation. 


The voluntary manslaughter verdicts returned as to petitioner demonstrate that the jurors completely rejected the prosecutor’s theory that petitioner shared equal culpability with the actual perpetrators or that petitioner acted in a manner exhibiting planning and premeditation. The jury’s failure to return guilty verdicts on second degree murder shows that the jurors did not believe that petitioner returned to the bar with the intent to cause the great violence that ensued. 



Furthermore, the verdicts show that jurors would not necessarily have found that petitioner was directly involved in the violence or that her behavior was callous based on the facts in this particular case. Nor is it likely that the jurors would find that petitioner selected the victims or was aware that they were particularly vulnerable. Had the jurors believed that petitioner planned the commission of the offense and acted without concern for the consequences of her actions, they most certainly would have returned verdicts of first degree murder. They did not and the fact that they did not establishes that it is unlikely that this jury panel would have found overwhelming evidence in support of the factors in aggravation used by the trial court to select the upper term on count one.


Nor is it likely that the jury would have found the aggravating facts used by the trial court to impose consecutive sentences on counts two and three. The jury verdicts show clearly that the jurors did not believe that petitioner intended to be involved in the extensive violence that resulted in this matter. There simply is no way for the Court to find that a jury would have found, as an aggravating circumstance, that petitioner was responsible for the additional violence in count two. (Vol. 10 RT 2152.) Nor can the Court find that the jury would have found that petitioner was responsible for the continued suffering of the victim in count three. (Vol. 10 RT 2152-2153.)
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� The Minnesota Sentencing Guidelines use a grid in which the vertical axis represents the severity of the offense and the horizontal axis represents the defendant’s criminal history score. The vertical axis has 11 severity levels. The horizontal axis is comprised of prior convictions, applicable juvenile record, and custody status at the time of the current offense. The grid “provides for a presumptive fixed sentence and, for those sentences which are presumptively executed, a presumptive sentencing range. (citation omitted) Any prison sentence outside the presumptive range constitutes a departure and requires the judge to provide written reasons. (citation omitted).” (State v. Shattuck� TA \s "Shattuck" �, supra, 704 N.W.2d at p. 139.)
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