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        )   Superior Court No.
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AIDA SANDOVAL,      

        )






        )
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        )






        )

 TC "OPENING BRIEF ON THE MERITS" \l 1 OPENING BRIEF ON THE MERITS

 TC "QUESTIONS PRESENTED" \l 1 QUESTIONS PRESENTED


On February 7, 2007, the court granted defendant’s petition for review and directed her to address the following questions:


1.
Did the trial court violate defendant’s Sixth Amendment TA \l "Sixth Amendment" \s "Sixth Amendment" \c 3  right to a jury trial, as interpreted in Cunningham v. California (Jan. 22, 2007, No. 05-6551) 549 U.S. __ [2007 WL 135687] TA \l "Cunningham v. California (Jan. 22, 2007, No. 05-6551) 549 U.S. __ [2007 WL 135687]" \s "Cunningham" \c 2 , by imposing an upper term sentence based on aggravating factors not found true by the jury? 


2.
If so, what is the proper remedy?
 TC "STATEMENT OF THE CASE " \l 1 STATEMENT OF THE CASE


Petitioner Aida Sandoval appeals from the judgment and sentence of the trial court following her conviction on two counts of voluntary manslaughter (Pen. Code, § 192, subd. (a) TA \l "Penal Code section 192, subdivision (a)" \s "192, subd. (a)" \c 5 ) and one count of attempted voluntary manslaughter (Pen. Code, §§ 664 TA \l "Penal Code section 664" \s "664" \c 5  and 192, subd. (a)). (Vol. 10 RT 2002-2005; Vol. 1 CT 285-287.)


Petitioner was charged by information with two counts of first degree murder (Pen. Code, § 187, subd. (a) TA \l "Penal Code section 187, subdivision (a)" \s "187, subd. (a)" \c 5 , counts one and two) and one count of attempted premeditated murder (Pen. Code, §§ 664, 664, subd. (a) TA \l "Penal Code section 664, subdivision (a)" \s "664, subd. (a)" \c 5  and 187, subd. (a), count three). The information alleged that the offenses charged in counts one and two were committed by means of lying in wait (Pen. Code, § 190.2, subd. (a)(15) TA \l "Penal Code section 190.2, subdivision (a)(15)" \s "190.2, subd. (a)(15)" \c 5 ), a special circumstance within the meaning of Penal Code section 190.2, subdivision (a)(3) TA \l "Penal Code section 190.2, subdivision (a)(3)" \s "190.2, subd. (a)(3)" \c 5 . The information further alleged that a principal was armed with a handgun in the commission of counts one, two and three. (Pen. Code, § 12022, subd. (a)(1) TA \l "Penal Code section 12022, subdivision (a)(1)" \s "12022, subd. (a)(1)" \c 5 ). (Vol. 1 CT 61-64.)


A jury convicted petitioner of two counts of voluntary manslaughter (Pen. Code, § 192, subd. (a) TA \s "190.2, subd. (a) " ) as lesser-included offenses to counts one and two and attempted voluntary manslaughter (Pen. Code, §§ 664 TA \s "664"  and 192, subd. (a)) as a lesser-included offense to count three. The jury returned not true findings on the allegations that a principal was armed with a firearm in the commission of each offense ( TA \s "12022, subd. (a)(1)" Pen. Code, § 12022, subd. (a)(1)). (Vol. 10 RT 2002-2005; Vol. 1 CT 285-287.)


On December 1, 2005, the trial court denied probation and sentenced petitioner to an aggregate term of 14 years, six months in state prison. The court selected count one as the base term and imposed the aggravated term of 11 eleven years. The court imposed a consecutive two-year term (one-third of the middle term) on count two and a consecutive 18-month term (one-half of the middle term) on count three. (Vol. 10 RT 2152-2153; Vol. 1 CT 290-292.) 


The trial court’s imposition of the aggravated term of eleven years on count one was based on several factual findings made by the trial court. The court found that the crime involved a great amount of violence and incredibly callous behavior, that petitioner had no concern about the consequences of her actions and that the victims were particularly vulnerable because they were unarmed, inebriated and ambushed from behind. The court also found that petitioner’s actions showed planning, premeditation. The court found in mitigation both that petitioner did not have a prior criminal record and that petitioner made a statement to the police early in the investigation. The court imposed the aggravated term after finding that the facts in aggravation substantially outweighed the facts in mitigation. (Vol. 10 RT 2152.) 


Petitioner timely filed a notice of appeal. (Vol. 1 CT 295.) Petitioner raised three arguments in her appeal. Petitioner contended that the admission of photographs of one of the victims was so unduly prejudicial that her trial was rendered fundamentally unfair. (AOB 22-27.) The decision of the Court of Appeal rejected this claim, holding both that the admission of the photographs was not an abuse of discretion (Opn. at pp. 7-9.)


Petitioner also argued on appeal that the trial court erred by imposing an 18-month consecutive sentence on count three, one-half of the middle term on that count. Petitioner also pointed out that the minute order and abstract of judgment required correction as both documents indicated that petitioner’s sentence on count three was 16 months. The abstract of judgment also indicated that petitioner’s conviction on count three was for attempted murder rather than attempted voluntary manslaughter. (AOB 28-29.) The decision of the Court of Appeal agreed with petitioner’s argument and directed the trial court to prepare an amended abstract of judgment correcting all three errors. (Opn. at pp. 9-10) 


Petitioner further argued on appeal that the trial court’s imposition of the aggravated term on count one violated her federal constitutional right to a jury trial on the existence of aggravating fact. (AOB 30-52.) The decision of the Court of Appeal rejected that claim, relying on this court’s decision in People v. Black (2005) 35 Cal.4th 1238 TA \l "People v. Black (2005) 35 Cal.4th 1238" \s "Black" \c 2 . (Opn. at p. 10.)


Petitioner filed a petition for review in this court on December 20, 2006. The court granted review on February 7, 2007 and limited review to the issues raised by the denial of petitioner’s right to jury trial on the existence of aggravating facts. 

 TC "STATEMENT OF FACTS" \l 1 STATEMENT OF FACTS


On Monday, February 4, 2003, at approximately 2:00 a.m., petitioner Aida Sandoval and Yessenia Romero became involved in a fight with a woman called “Green TA \l "Green v. United States (1957) 355 U.S. 184 [78 S.Ct. 221, 2 L.Ed.2d 199]" \s "Green" \c 2  Eyes” outside the El Dorado bar. (Vol. 4 RT 847-848, 853-862; Vol. 5 RT 1045, 1056-1067, 1072-1074, 1090-1092, 1178-1180, 1184.) After Rolando Rojas and others then broke up the fight, petitioner threatened Rojas, telling him she was going to bring Florence gang members over to “fuck him up, to kill him.” (Vol. 4 RT 866-871, 964; Vol. 5 RT 1066-1067, 1078, 1083, 1111, 1189-1190, 1198-1201, 1205-1206.)


On February 5, 2003, sometime after 11:00 p.m., Erica Arellano heard five gunshots after observing petitioner, Romero and a Hispanic male at a pay phone near Jim’s Liquor. (Vol. 4 RT 879-881, 1002, 1004-1006, 1011-1013; Vol. 5 RT 1117-1119, 1140.) Arellano ran out of her home and found Rojas lying on the ground outside the door to the bar. (Vol. 4 RT 1013-1014.) 


Salvador and Belen Dercio walked out the back door of the El Dorado Bar after hearing the gunfire. (Vol. 3 RT 767-769; Vol. 4 RT 1016-1017; Vol. 5 RT 1170.) Belen was shot from behind as the brothers walked toward the alley. (Vol. 3 RT 771-772, 774-777, 780, 783; Vol. 5 RT 1032-1033.) Miguel Del Rio came out of the alley to the left of Salvador, holding a rifle. (Vol. 3 RT 776-778, 781; Vol. 4 RT 1018; Vol. 5 RT 1032, 1143, 1148, 1202-1203.) Salvador saw muzzle flashes from the alleyway and heard another shot. (Vol. 3 RT 779-781.) Belen fell after he was shot in the back a second time. (Vol. 3 RT 783, 786, 788.) Another shot hit Salvador in the left midsection with the bullet exiting underneath his left armpit. (Vol. 3 RT 771-772, 787.) Salvador watched as Del Rio held his weapon roughly 18 inches from Belen’s head and fired a fourth shot. (Vol. 3 RT 788-790, 808-810; Vol. 5 RT 1148, 1150.) 


At approximately 11:30 p.m. that same evening, Los Angeles Police Officer Guitron was on patrol in the vicinity of Main Street and 43rd Street. (Vol. 2 RT 616; Vol. 3 RT 682.) Guitron saw petitioner and Romero facing two Hispanic males who were standing in the doorway of the El Dorado Bar. Another Hispanic male stood on the sidewalk. (Vol. 2 RT 619-620, 623-624; Vol. 3 RT 684, 686-867, 715, 720, 722-723.) 


As Guitron continued north on Main Street, he saw an Hispanic male, later identified as Juan Negrete, walking south toward the bar. (Vol. 2 RT 625-627; Vol. 3 RT 715.) Guitron watched Negrete over his shoulder as Negrete walked up to the bar entrance. (Vol. 2 RT 627-628.) Negrete pulled out a dark-colored gun, held it at head level and fired three shots. (Vol. 2 RT 628-630; Vol. 3 RT 684, 715, 748-749.) Negrete then stood over a body on the ground and fired three more shots. (Vol. 2 RT 630, 633-634.) Negrete and another Hispanic male ran south from the bar. (Vol. 2 RT 635; Vol. 3 RT 689.) Petitioner and Romero ran behind the two males. (Vol. 2 RT 635-636; Vol. 3 RT 689, 693-694.) Guitron subsequently saw petitioner and Romero in the company of Negrete and another man. (Vol. 2 RT 637, 640-642, 647; Vol. 3 RT 691, 699-702, 707-708, 739-740.) All four individuals ran after one of the females yelled something. (Vol. 2 RT 642-647; Vol. 3 RT 703-704, 726, 736, 750-751.) Guitron heard three additional shots fired after everyone ran away from the van. (Vol. 2 RT 649.)


Officers recovered an AKGD 8000 rifle from the rear cargo area of petitioner’s van. (Vol. 4 RT 930-931.) The rifle contained one live .44 magnum round. (Vol. 4 RT 951.) Three .44 magnum casings were found in the area where the Dercio brothers were shot. (Vol. 4 RT 945-946, 949, 951, 982.) The projectiles found in the bodies and the casings found at the scene were not matched to the guns because they were accidentally destroyed before the analysis was completed. (Vol. 6 RT 1276.)


Salvador Dercio was hospitalized and underwent surgery but ultimately survived (Vol. 3 RT 791-792.) Rolando Rojas suffered five gunshot wounds, at least two of which were fatal in and of themselves. (Vol. 3 RT 813, 817-824, 826, 828.) Belen Dercio also died due to multiple gunshot wounds, including two wounds to his head. (Vol. 4 RT 891-900.) The muzzle of the gun had been pressed against Belen’s scalp when the shot behind the ear was fired. (Vol. 4 RT 900.) 


 TC " Defense Evidence " \l 2 Defense Evidence

Yessenia Romero testified that on February 4, 2003, she observed petitioner dragged into the parking lot by a woman called Tweaker. (Vol. 7 RT 1315-1319, 1327, 1361; Vol. 8 RT 1515-1516, 1540.) Romero saw Rojas leaning over petitioner’s face and moving his clenched fist back and forth. (Vol. 7 RT 1319-1320; Vol. 8 RT 1517.) 


Romero interceded and tried to make Tweaker and Rojas leave petitioner alone. (Vol. 7 RT 1321-1325; Vol. 8 RT 1515, 1519-1521, 1527-1528; Vol. 9 RT 1664.) Tweaker finally released petitioner when a security guard arrived. (Vol. 7 RT 1323; Vol. 8 RT 1521.) Petitioner told Romero she was going to come back and fight Tweaker when she was sober. (Vol. 8 RT 1421.) Petitioner also told Tweaker she was from Florencia. (Vol. 8 RT 1424-1425, 1532.) 


On Wednesday morning, petitioner and Romero shopped for school shoes for petitioner’s children. (Vol. 7 RT 1328, 1370; Vol. 9 RT 1658.) Petitioner and Romero talked about the fight after returning to petitioner’s home. They decided to go back to the bar to get the wages owed to them
 and to recover a jacket Romero left at the bar on Monday night. (Vol. 7 RT 1318, 1324, 1345, 1357-1358, 1361, 1367; Vol. 8 RT 1510-1511, 1531-1532, 1536, 1550, 1581-1582; Vol. 9 RT 1672.) Petitioner and Romero agreed to fight Tweaker and Erica Arellano if they ran into them at the bar. (Vol. 7 RT 1329, 1331, 1367, 1385; Vol. 8 RT 1581-1582; Vol. 9 RT 1675.) Petitioner was angry at Tweaker, not Rojas, because Tweaker inflicted the injuries to petitioner. (Vol. 7 RT 1329; Vol. 8 RT 1581.) 


Petitioner and Romero went to a funeral dinner later in the afternoon. (Vol. 7 RT 1330, 1362, 1371; Vol. 8 RT 1533.) Petitioner talked to the father of her children and asked him to go with them to the bar in case Rojas was present. He refused to go with her. (Vol. 7 RT 1330-1331, 1367; Vol. 8 RT 1535-1536.) Petitioner’s cousin or nephew Jairo was standing on the street by petitioner’s house. Jairo talked to petitioner at the driver’s side window of the car but Romero could not hear their conversation. (Vol. 7 RT 1332, 1362-1364; Vol. 8 RT 1442, 1542.) Jairo ran to petitioner’s house, came back and got into the van. (Vol. 7 RT 1364, 1367-1368; Vol. 8 RT 1442, 1544.) Romero saw a gun on the floor of the van after Jairo got into the van. (Vol. 7 RT 1363, 1365, 1369; Vol. 8 RT 1544.)



Petitioner and Romero then picked up Romero’s friend Mary intending to use her to prevent anyone from jumping into any fight in which petitioner and Romero might become involved. (Vol. 7 RT 1331, 1366, 1369-1370; Vol. 8 RT 1540-1541, 1545-1546; Vol. 9 RT 1666.) Romero called Victor (Rascal), Romero’s baby’s father, and asked him to go with them to the bar. Victor agreed to accompany them and Romero directed petitioner to drive to Compton to look for him. (Vol. 7 RT 1333-1334, 1370-1371; Vol. 8 1538-1539, 1547.) Victor belonged to the Compton Varrio Tres (CVT) gang. (Vol. 7 RT 1333, 1335, 1371; Vol. 8 RT 1536.) 


They did not find Victor but they found his friend Shorty. (Vol. 7 RT 1334, 1374; Vol. 8 RT 1548.) Romero explained to Shorty that she wanted Victor to accompany her to the bar because she was afraid to go back alone.
 (Vol. 7 RT 1335-1336; Vol. 8 RT 1393, 1549.) Romero was prepared to leave but Shorty told her to wait. (Vol. 7 RT 1335, 1374.)


Shorty and Victor’s friends arrived in a van. (Vol. 7 RT 1336, 1347-1348, 1374; Vol. 8 RT 1394-1395, 1402-1403, 1551.) Four of the men, Del Rio, Negrete, Shorty and unknown man volunteered to go to the bar with petitioner and Romero, but wanted to go party afterward. (Vol. 7 RT 1336, 1367, 1373, 1375; Vol. 8 RT 1406, 1426-1427, 1431, 1550.) Someone asked if the guys at the El Dorado were “strapped” or armed. Romero answered affirmatively.
 (Vol. 7 RT 1337; Vol. 8 RT 1398, 1404, 1552-1553.)   


The men got into the van. Negrete was carrying what appeared to be a blue baby blanket, a sweater and a soda. (Vol. 6 RT 1267; Vol. 7 RT 1343, 1348, 1372-1373, 1375, 1377; Vol. 8 RT 1391, 1402-1403.) Romero did not know that Negrete had a gun hidden underneath the blanket. (Vol. 7 RT 1348.) The unknown male placed a little revolver on the floor. (Vol. 8 RT 1401-1404, 1585.) He told Romero he had the gun “just in case.” (Vol. 8 RT 1404, 1427.) Romero told petitioner about the revolver. Petitioner made it clear that the men were not to use guns. (Vol. 7 RT 1349; Vol. 8 RT 1405, 1485; Vol. 9 RT 1655, 1663-1664, 1676.)


Petitioner parked the van on 43rd, near an alley that ran up to the back of the El Dorado Bar. (Vol. 8 RT 1407, 1409.) Romero told the men to stay in the van while they went to the bar. (Vol. 8 RT 1414, 1425, 1500-1501; Vol. 9 RT 1669, 1671-1672.) The men got out of the van but Romero did not see them enter the alley. (Vol. 8 RT 1410, 1446-1451.) Mary went with petitioner and Romero to talk to the bar owner. (Vol. 7 RT 1345-1346; Vol. 8 RT 1411, 1414, 1446, 1556, 1560; Vol. 9 RT 1669, 1671.) The owner told them he would pay them if they stayed and worked for the evening. Petitioner and Romero wanted him to pay them immediately but he continued to try to convince them to stay. (Vol. 7 RT 1344; Vol. 8 RT 1411-1412, 1546, 1555.) 


Petitioner talked to Rojas, who was standing in the front doorway. They spoke in normal tones. (Vol. 3 RT 734; Vol. 7 RT 1347; Vol. 8 RT 1413, 1560-1561, 1563-1564, 1586.) Rojas told petitioner that he was not involved in the fight that took place Monday night. (Vol. 7 RT 1346; Vol. 8 RT 1563.) Romero interrupted their conversation and accused Rojas of hitting them and shanking petitioner with a screwdriver. (Vol. 7 RT 1346; Vol. 8 RT 1413-1414; Vol. 9 RT 1665.) 


Negrete approached, pulled out a revolver and told Rojas, “Don’t move, Ese.” (Vol. 7 RT 1349; Vol. 8 RT 1418-1419, 1440-1441, 1566-1568.) Romero thought Rojas was reaching for his pocket when she heard Negrete’s gun click. No bullet came out. (Vol. 7 RT 1350.) Romero looked away as Negrete started shooting. (Vol. 7 RT 1350; Vol. 8 RT 1406, 1434, 1496, 1568-1569; Vol. 9 RT 1643.)


Petitioner pulled Romero away. They ran down Main Street toward 43rd, past the parked van and into the middle of the street. (Vol. 7 RT 1350; Vol. 8 RT 1432, 1569, 1571-1572.) Petitioner and Romero didn’t get into the van because they saw two men running toward the van. They knew they were witnesses to the shooting and were afraid for their own lives. (Vol. 8 RT 1432-1433, 1435, 1496-1497, 1571, 1573-1575; Vol. 9 RT 1656, 1685.) 


Romero looked back and saw Officer Guitron. (Vol. 7 RT 1350; Vol. 8 RT 1432, 1498, 1572.) She told petitioner they should go back. (Vol. 7 RT 1350.) Petitioner and Romero stopped running and took a few steps toward the officer. Loud gunshots sounded from the direction of the alley. (Vol. 7 RT 1351; Vol. 8 RT 1436-1437, 1573-1574; Vol. 9 RT 1645, 1685.) Petitioner and Romero ran toward Broadway. (Vol. 7 RT 1351; Vol. 8 RT 1437, 1574.) Romero thought they would be killed because they saw Negrete shoot Rojas. (Vol. 7 RT 1351.) 


Romero and petitioner did not intend to kill Rojas and did not go to the bar for that purpose. (Vol. 6 RT 1281; Vol. 8 RT 1570; Vol. 9 RT 1657.) Romero didn’t expect anyone to be shot. (Vol. 8 RT 1571.)


Detective Rico testified that both petitioner and Romero were cooperative when they were interviewed by detectives. (Vol. 6 RT 1272, 1280.) Both readily identified Negrete and Del Rio in photographic line-ups. (Vol. 6 RT 1235-1236, 1238-1239.) It appeared to Detective Rico that petitioner and Romero were scared after the shooting and were running to get away from the shooters. (Vol. 6 RT 1274.)

 TC "ARGUMENT AND AUTHORITY" \l 1 ARGUMENT AND AUTHORITY

I.

 TC "PETITIONER’S SENTENCE MUST BE REVERSED BECAUSE THIS COURT CANNOT FIND THE DENIAL OF PETITIONER’S RIGHT TO JURY TRIAL ON THE EXISTENCE OF AGGRAVATING FACTS HARMLESS BEYOND A REASONABLE DOUBT UNDER NEDER" \l 2 PETITIONER’S SENTENCE MUST BE REVERSED BECAUSE THIS COURT CANNOT FIND THE DENIAL OF PETITIONER’S RIGHT TO JURY TRIAL ON THE EXISTENCE OF AGGRAVATING FACTS HARMLESS BEYOND A REASONABLE DOUBT UNDER NEDER

 TC " A. Introduction " \l 3 A. Introduction


This case places before the court a relatively straightforward example of one of several possible scenarios following the recent decision of the United States Supreme Court in Cunningham TA \s "Cunningham"  v. California (Jan. 22, 2007, No. 05-6551) 549 U.S. ____ [2007 WL 135687]. Sentencing in this matter occurred after Black was decided. Petitioner was sentenced to an aggravated term on count one and consecutive terms on counts two and three based on facts found by the trial court. Petitioner was not afforded and did not waive her constitutional right to a jury trial on the existence of those aggravating facts. None of the aggravating facts found by the trial court involved recidivism. Defense counsel did not object to the trial court’s selection of the aggravated term. 


Cunningham TA \s "Cunningham"  compels the conclusion that the imposition of the aggravated term in this matter violated petitioner’s right to jury trial. Petitioner submits that the unique facts and circumstances in this case compel the conclusion that the denial was not harmless. The appropriate remedy in this matter is a remand for resentencing hearing during which the trial court’s sentencing choices must be limited to the mitigated term or the middle term on count one and concurrent terms on counts two and three. 


 TC " B. The facts found by the trial court" \l 3 B. The facts found by the trial court


The trial court imposed the aggravated term of eleven years on count one. The court found that the crime involved a great amount of violence and incredibly callous behavior, that petitioner had no concern about the consequences of her actions, that the victims were particularly vulnerable because they were unarmed, inebriated and ambushed from behind. The court also found both that petitioner “was the motivating force behind these actions” and that petitioner’s actions showed planning and premeditation. (Vol. 10 RT 2152.)


The trial court also found two facts in mitigation. The court found that petitioner had no prior record and the court found that petitioner gave a statement to the police early in the investigation. The court nonetheless found that those mitigating facts were substantially outweighed by the aggravating facts found by the court. (Vol. 10 RT 2152.)


The trial court imposed a consecutive term on count two based on the court’s finding that offense was “a separate act of violence, separate from the killing in the front of the bar which was count one.” (Vol. 10 RT 2152.) The court imposed a consecutive term on count three based on the court’s finding that the offense involved “an individual victim who continues to this day to suffer the consequences of the defendant’s action.”  (Vol. 10 RT 2152-2153.) The trial court did not find any mitigating facts in connection with its decision to impose consecutive sentences. The trial court also did not make any oral statement regarding the balancing of aggravating facts against mitigating facts required by Penal Code section 1170, subdivision (b) TA \l "Penal Code section 1170, subdivision (b)" \s "1170, subd. (b)" \c 5  for a consecutive sentencing choice.

 TC " C. The trial court’s imposition of the aggravated term on count one without first affording petitioner a jury trial on the existence of aggravating factors was error under Cunningham " \l 3 C. The trial court’s imposition of the aggravated term on count one without first affording petitioner a jury trial on the existence of aggravating factors was error under Cunningham TA \s "Cunningham" 

In Apprendi v. New Jersey (2000) 530 U.S. 466 [120 S.Ct. 2348, 147 L.Ed.2d 435] TA \l "Apprendi v. New Jersey (2000) 530 U.S. 466 [120 S.Ct. 2348, 147 L.Ed.2d 435]" \s "Apprendi" \c 2  the United States Supreme Court held, “[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.” (Apprendi v. New Jersey, supra, 530 U.S. at p. 490.) In the recent Cunningham TA \s "Cunningham"  decision, the United States Supreme Court reaffirmed the bright-line rule enunciated in Apprendi (Id., Slip Opn. at pp. 1-2, 8-10) and held that the statutory maximum term in determinate sentencing law in California is the middle term. (Id., Slip Opn. at pp. 15-16, 21.)

 TC " D. The trial court’s imposition of consecutive sentences without first affording petitioner a jury trial on the existence of aggravating factors was error under Cunningham " \l 3 D. The trial court’s imposition of consecutive sentences without first affording petitioner a jury trial on the existence of aggravating factors was error under Cunningham TA \s "Cunningham" 

The Sixth Amendment TA \s "Sixth Amendment"  analysis articulated in Blakely TA \l "Blakely v. Washington (2004) 542 U.S. 296 [124 S.Ct. 2531 , 159 L.Ed.2d 403]" \s "Blakely" \c 2 
 must apply with equal force to consecutive sentencing. In  TA \s "Black" People v. Black, supra, the court held that 

“[t]he same reasoning that leads us to conclude that a jury trial is not required on the aggravating factors that justify imposition of the upper term leads us to conclude that a jury trial is not required on the aggravating factors that justify imposition of consecutive sentences.” (Id. at p. 1262.) 

If the same reasoning applies, it is flawed for the same reasons the Cunningham TA \s "Cunningham"  decision overruled Black. There is no conceptually legitimate difference between a court-found factor used to impose an aggravated/upper term and one used to impose an aggravated/consecutive term. In each instance, the language of Blakely TA \s "Blakely"  must prevail: “When a judge inflicts punishment that the jury’s verdict alone does not allow... the judge exceeds his proper authority.” (Blakely v. Washington, supra, 542 U.S. at p. 304, emphasis added.)  


The United States Supreme Court has not distinguished between a sentence aggravated by virtue of the judicial imposition of an upper term, and one aggravated by way of a court’s imposition of consecutive sentencing. Nor would such a distinction be logically warranted, as indicated by the Black decision. In exempting consecutive sentencing from Apprendi TA \s "Apprendi" -Blakely TA \s "Blakely" ,
 Chief Justice George wrote:

“The jury’s verdict finding the defendant guilty of two or more crimes authorizes the statutory maximum sentence for each offense. When a judge considers the circumstances of each offense and the defendant's criminal history in determining whether the sentences are to be served concurrently or consecutively, he or she cannot be said to have usurped the jury's historical role. Permitting a judge to make any factual findings related to the choice between concurrent or consecutive sentences does not create an opportunity for legislatures to eliminate the right to a jury trial on elements of the offenses.” ( TA \s "Black" Id. at p. 1263.)


But neither history nor reasonableness is the relevant constitutional standard. (Cunningham TA \s "Cunningham"  v. California, supra, 549 U.S., at p. __ [2007 U.S. LEXIS 1324, at p. 39][“Our decisions, however, leave no room for such examination.”].) As the United States Supreme Court stated in Cunningham, “broad discretion to decide what facts may support an enhanced sentence, or to determine whether an enhanced sentence is warranted in any particular case, does not shield a sentencing system from the force of our decisions.” ( TA \s "Cunningham" Id., at p. __ [2007 U.S. LEXIS 1324, at p. 38].) 


If only a jury trial will do to satisfy the Sixth Amendment TA \s "Sixth Amendment"  in regard to upper term sentencing, only a jury trial will do with regard to consecutive term sentencing. Just as Penal Code section 1170 sets a presumptive midterm, but gives discretion to the trial court to impose upper or lower terms, so Penal Code section 669 TA \l "Penal Code section 669" \s "669" \c 5  grants the trial court discretion to determine whether to impose sentences consecutively or concurrently, based on a presumptive concurrent sentence. Absent specific and articulated justification for consecutive sentencing by the trial court, terms are presumed concurrent. The presumption codified in section 669 cannot be considered a simple default mechanism -- for if there were no presumption of concurrency, sentencing courts would be charged with an equal duty of articulation in imposing concurrent terms. However, as with midterm sentencing, there is no need to explain or justify this choice. (People v. Powell (1980) 101 Cal.App.3d 513 TA \l "People v. Powell (1980) 101 Cal.App.3d 513" \s "Powell" \c 2 , 518; People v. Lepe (1987) 195 Cal.App.3d 1347 TA \l "People v. Lepe (1987) 195 Cal.App.3d 1347" \s "Lepe" \c 2 , 1350; Pen. Code §§ 667.6, subds. (c) TA \l "Penal Code section 667.6, subdivision (c)" \s "667.6, subd. (c)" \c 5  and (d) TA \l "Penal Code section 667.6, subdivision (d)" \s "667.6, subd. (d)" \c 5 , 669; Cal. Rules of Court, rule 4.425(a) TA \l "Rule 4.425, subdivision (a)" \s "Rule 4.425(A)" \c 6 .)  


Like the presumptive midterm, the choice of concurrent sentencing requires no justification because it is the presumptive term. Consecutive terms and upper terms, by contrast, require further factual findings and require those findings be put on the record -- as mandated by the aggravated nature of those sentences. (Blakely TA \s "Blakely"  v. Washington, supra, 542 U.S. at pp. 303-304.) Statutory schemes providing for consecutive terms only upon the finding of certain predicates, such as the separate occasions factor of section 1170.12, subdivision (a)(6), signal a deviation from the default concurrent term, thus underscoring the aggravated nature of a consecutive sentence. (People v. Powell TA \s "Powell" , supra, 101 Cal.App.3d at p. 518; People v. Lepe TA \s "Lepe" , supra, 195 Cal.App.3d at p. 1350.)  In addition, the proscription in rule 4.425(b) TA \l "Rule 4.425, subdivision (b)" \s "rule 4.425(b)" \c 6  against using the same facts to impose an upper term and a consecutive sentence posits both sentences as aggravated terms, i.e., terms above the presumptive starting-point. 


Appellate counsel is aware lower courts have held (prior to the Black decision) that Blakely TA \s "Blakely"  is not applicable to consecutive sentencing. (See e.g., People v. Sykes (2004) 120 Cal.App.4th 1331 TA \l "People v. Sykes (2004) 120 Cal.App.4th 1331" \s "Sykes" \c 2 , 1345; People v. Vonner (2004) 121 Cal.App.4th 801 TA \l "People v. Vonner (2004) 121 Cal.App.4th 801" \s "Vonner" \c 2 , 812.) The continued vitality of these decisions must now be questioned as they contradict the basic logic in Blakely. The decision to impose consecutive terms is, by its nature, a greater punishment than that authorized by the jury’s verdict. What Cunningham TA \s "Cunningham"  reaffirms is that the Sixth Amendment TA \s "Sixth Amendment"  requires that “any fact that increases the penalty for a crime beyond the prescribed statutory minimum must be submitted to a jury, and proved beyond a reasonable doubt.” (Cunningham v. California, supra, 549 U.S. __ [2007 U.S. LEXIS 1324, at p. 40, fn. 14].)  As the Supreme Court said in Ring v. Arizona (2002) 536 U.S. 584, 602 [153 L.Ed.3d 556, 122 S.Ct. 2428]: “if a State makes an increase in a defendant’s authorized punishment contingent on the finding of a fact, that fact – no matter how the State labels it – must be found by a jury beyond a reasonable doubt.”


Other jurisdictions are split as to the application of Blakely TA \s "Blakely"  to consecutive terms, depending if there is a statutory presumption favoring concurrent sentencing. Minnesota, for example, considers consecutive sentencing as an aggravated term subject to Blakely and has legislatively modified its sentencing system to insulate discretionary consecutive sentencing from the jury trial requirement, as well as to reduce the frequency of upper term sentencing. (Frase, “Blakely in Minnesota, Two Years Out: Guidelines Sentencing Is Alive and Well,” Ohio State Journal of Criminal Law, vol. 4:73, 77 (2006) TA \l "Frase, \“Blakely in Minnesota, Two Years Out: Guidelines Sentencing Is Alive and Well,\” Ohio State Journal of Criminal Law, vol. 4:73, 77 (2006)" \s "Frase, \"Blakely in Minnesota, Two Years Out: Guidelines Sentencing Is Alive and Well,\" Ohio State Journal of Criminal Law, vol. 4:73, 77 (2006)" \c 9 .)  


Similarly, Ohio law provides that sentences are to be served concurrently absent judicial factfinding (with the exception of certain enumerated statutes imposing nondiscretionary consecutive terms); the Ohio Supreme Court has held that this violates Blakely TA \s "Blakely" .  (State v. Foster (2006) 845 N.E.2d 470 TA \l "State v. Foster (2006) 845 N.E.2d 470" \s "Foster" \c 2 , 491; compare, Smylie v. State (Ind. 2005) 823 N.E.2d 679 TA \l "Smylie v. State (Ind. 2005) 823 N.E.2d 679" \s "Smylie" \c 2 , 686-687; State v. Abdullah (2005) 184 N.J. 497, 512-514 [878 A2d 746] TA \l "State v. Abdullah (2005) 184 N.J. 497 [878 A2d 746]" \s "Abdullah" \c 2 .) Washington parses its consecutive/concurrent sentencing provisions along the same seam, applying Blakely when there is a presumption for concurrent terms, not applying Blakely when there is not. (In re Vandelft (2006) 158 Wn.2d 731 [147 P.3d 573] TA \l "In re Vandelft (2006) 158 Wn.2d 731 [147 P.3d 573]" \s "Vandelft" \c 2 .)
  

 TC " E. Whether denial of petitioner’s right to a jury trial on the existence of aggravating facts was harmless is determined on appeal under the standard set forth in Neder " \l 3 E. Whether denial of petitioner’s right to a jury trial on the existence of aggravating facts was harmless is determined on appeal under the standard set forth in Neder TA \l "Neder v. United States (1999) 527 U.S. 1 [119 S.Ct. 1827, 144 L.Ed.2d 35]" \s "Neder" \c 2 

The decision in Cunningham TA \s "Cunningham"  leaves little room to question that the trial court erred by imposing an aggravated term on count one and consecutive sentences on counts two and three because no jury ever found that any aggravating facts existed. Denial of the right to jury trial on the existence of aggravating facts is reviewed on appeal under the harmless error standard of review set forth in Neder v. United States (1999) 527 U.S. 1 [119 S.Ct. 1827, 144 L.Ed.2d 35] TA \s "Neder" . (Washington v. Recuenco (2006) ___ U.S. ___ [126 S.Ct. 2546, 165 L.Ed.2d 466] TA \l "Washington v. Recuenco (2006) ___ U.S. ___ [126 S.Ct. 2546, 165 L.Ed.2d 466]" \s "Recuenco" \c 2 , Slip Opn. at pp. 6-8.) Under Neder, reversal is required if, after a thorough examination of the record, a reviewing court cannot conclude beyond a reasonable doubt that the jury verdict would have been the same absent the error. (Neder v. United States, supra, 527 U.S. at p. 19) 


Recuenco TA \s "Recuenco"  suggests this court should find that the error in this matter was not harmless beyond a reasonable doubt because California does not have a statutory procedure for submission of the issue whether aggravating facts exists to a jury. Recuenco was charged in the State of Washington with second degree assault together with an allegation that he personally used a firearm in the commission of the offense. (Washington v. Recuenco, supra, ___ U.S. ___ [126 S.Ct. 2546, 165 L.Ed.2d 466], Slip Opn. at p. 1.) The jury convicted Recuenco and returned a special verdict, requested by defense counsel, finding that Recuenco was armed with a deadly weapon. ( TA \s "Recuenco" Id., Slip Opn. at p. 1-2.)


At the time of sentencing the court imposed a three-year enhancement for personal use of a firearm at the request of the prosecutor even though the special verdict found true only use of a deadly weapon. (Washington v. Recuenco TA \s "Recuenco" , supra, ___ U.S. ___ [126 S.Ct. 2546, 165 L.Ed.2d 466], Slip Opn. at p. 1.) The Washington State Supreme Court ultimately reversed that decision because the jury had not returned a finding of personal use of a firearm. In reaching that result the Washington Supreme Court held that Blakely TA \s "Blakely"  violations were structural errors. ( TA \s "Recuenco" Id., Slip Opn. at pp. 2-3.)


The prosecution sought certiorari in the United States Supreme Court. Once before that court, Recuenco TA \s "Recuenco"  argued that harmless error analysis could not be conducted in his case because Washington state law provided no procedure for a jury to determine whether a defendant was armed with a firearm. (Washington v. Recuenco, supra, ___ U.S. ___ [126 S.Ct. 2546, 165 L.Ed.2d 466], Slip Opn. at p. 3.) The United States Supreme Court avoided that question, finding that Washington State law was not clear as to the issue. (Id., Slip Opn. at pp. 3-4.) The Supreme Court then held that Blakely TA \s "Blakely"  errors are subject to harmless error analysis under Neder TA \s "Neder" , supra, and remanded the matter to the Washington Supreme Court for further proceedings to apply the appropriate harmless error analysis. (Id., Slip Opn. at pp. 4-9.) Significantly, however, the court also held that although the absence of a procedure for submitting the issue to a jury would not require per se reversal, it would suggest that Recuenco would be able to prove that the error was not harmless beyond a reasonable doubt in his particular case. ( TA \s "Recuenco" Id., Slip Opn. at p. 4.)


Recuenco TA \s "Recuenco"  is important because the issue avoided by the United States Supreme Court -- whether Washington law provided a procedure for submitting to the jury the question whether Recuenco was armed with a firearm -- cannot be avoided in this case. There is no ambiguity in California law as to the existence of a procedure for submission to a jury the question whether one or more facts in aggravation exist. No such procedure exists.  TA \s "1170, subd. (b)" Subdivision (b) of Penal Code section 1170 assigns the duty to determine the existence of aggravating facts to the trial court: 

“When a judgment of imprisonment is to be imposed and the statute specifies three possible terms, the court shall order imposition of the middle term, unless there are circumstances in aggravation or mitigation of the crime. At least four days prior to the time set for imposition of judgment, either party or the victim, or the family of the victim if the victim is deceased, may submit a statement in aggravation or mitigation to dispute facts in the record or the probation officer's report, or to present additional facts. In determining whether there are circumstances that justify imposition of the upper or lower term, the court may consider the record in the case, the probation officer's report, other reports including reports received pursuant to Section 1203.03 and statements in aggravation or mitigation submitted by the prosecution, the defendant, or the victim, or the family of the victim if the victim is deceased, and any further evidence introduced at the sentencing hearing.” (Pen. Code, § 1170, subd. (b) TA \s "1170, subd. (b)" , in pertinent part.)


Because there is no procedure in California for the submission of the issue of existence of aggravating facts to the jury, and as suggested by the United States Supreme Court in Recuenco TA \s "Recuenco" , this court cannot say that the jury verdict would have been the same absent the error. (Neder TA \s "Neder"  v. United States, supra, 527 U.S. at p. 19.) The jury simply could not have returned the findings as to the existence of the aggravating facts found by the trial court because California law did not provide a procedure by which the trial court could have submitted the issues to the jury.


Even if this court should disagree with that proposition, reversal still is required because the failure to submit the issue of the existence of aggravating facts to the jury cannot be deemed harmless under Neder TA \s "Neder" . The application of Neder to denial of the right to jury trial on the existence of aggravating facts presents unique problems. To understand this problem it may be useful to think of cases being reviewed as belonging to one of three rough categories. In some cases a reviewing court will have no trouble concluding that the jury would have made findings on all of the facts in aggravation found by the trial court. The trial court’s failure to submit the question to the jury would be harmless under this scenario and the sentencing determination would simply be affirmed.


In other cases a reviewing court will easily conclude that it cannot be assured beyond a reasonable doubt that the jury would have found the facts in aggravation ultimately relied upon by the sentencing court. In such a case the reviewing court must find the trial court’s failure to submit the issues to the jury prejudicial, reverse the defendant’s sentence and remand the matter for resentencing based on the verdict or verdicts actually returned by the jury. 


Unfortunately, most cases are likely to fall somewhere between the two rough categories discussed above. In such cases a reviewing court may be able to conclude beyond a reasonable doubt that the jury would have found only some of the facts relied upon by the trial court but not others. The remedy in this scenario is less than clear, particularly when the enhancement in question does not require the imposition of an aggravated term. For example, a true finding on an allegation pursuant to Penal Code section 12022.5 TA \l "Penal Code section 12022.5" \s "12022.5" \c 5  requires the imposition of an enhancement that cannot be stricken. (Pen. Code, § 12022.5, subd. (c) TA \l "Penal Code section 12022.5, subdivision (c)" \s "12022.5, subd. (c)" \c 5 .) A Neder TA \s "Neder"  finding that the jury would have found true such an allegation necessarily will result in affirmance of the trial court’s sentencing decision to impose the enhancement.


The same is not true when, as in this case, the facts in aggravation a jury would have found true merely permit the trial court to impose an aggravated term after the court weighs the facts in aggravation against any facts in mitigation. In this scenario a reviewing court can, under Neder TA \s "Neder" , determine what the jury would have done and still be unable to fashion a remedy without also speculating as to how the trial court would have weighted the facts that the jury would have found. 


Neder TA \s "Neder"  permits reviewing courts to make findings as to what a jury would have found but it does not permit reviewing courts to make determinations as to what a sentencing court would have done had the jury made such findings. Thus the thorny question: what should a reviewing court do when it finds beyond a reasonable doubt that the jury would have found some but not all of the aggravating facts relied upon by the sentencing court? 


Petitioner submits that the only remedy constitutionally possible under these circumstances is the reversal of the sentence imposed by the trial court and a remand for resentencing. Retrial on the existence of aggravating factors is not constitutionally permissible for the reasons set forth below and it’s difficult to see how a court can be permitted to resentence based on the aggravating facts a reviewing court held that a jury would have found true. 


Whether a jury would have found some of the facts in aggravation is relevant only to the determination whether reversal is required. When a reviewing court determines that reversal is required the reviewing court will reverse both the judicially made findings of fact and the trial court’s ultimate sentencing decision. The trial court would then have to re-impose sentence and it would have to select the appropriate term based on the facts in aggravation, if any, actually found by the jury. The reviewing court’s determination that the jury would have found some of the facts initially relied upon by the trial court no longer has any relevance. The trial court cannot impose an aggravated sentence based on a reviewing court’s determination of what a jury would have found alone. 

 TC " F. The denial of petitioner’s right to a jury trial on the existence of aggravating facts was not harmless under Neder " \l 3 F. The denial of petitioner’s right to a jury trial on the existence of aggravating facts was not harmless under Neder TA \s "Neder" 

Neither Neder TA \s "Neder"  nor Cunningham TA \s "Cunningham"  provides much guidance as to how Neder should be applied to this matter but Neder does suggest two relevant inquiries: Whether the defendant contested the issue and adduced sufficient evidence to support a contrary finding by a jury and whether the evidence as to the issue was overwhelming. (Id. at pp. 17, 19.) 


Petitioner contends that the first inquiry is of limited use to the court in this matter. In Neder TA \s "Neder" , the court was persuaded that the error was harmless because, in part, defense counsel in Neder did not and apparently could not adduce any facts contesting the omitted element. (Neder v. United States, supra, 527 U.S. at p. 19.) This court should note, however, that the Neder court’s finding that defense counsel “apparently could not” adduce any facts to contest the omitted element is the sort of finding that should be made only under limited circumstances. It was appropriate in Neder for two reasons. First, by objecting to the trial court’s instructions on the materiality of Neder’s false representations defense counsel necessarily demonstrated that he was aware of the issue and felt the need to defend against it. 


Second, the Neder TA \s "Neder"  court’s conclusion that defense counsel could not offer any evidence to contest the materiality of Neder’s false statements was supported by the sheer amount of money Neder obtained through his false statements. Contesting the omitted element of materiality may have been a hill too high for Neder, who obtained more than $7 million in fraudulent land sales and used misrepresentations to obtain roughly $12,500,000 in construction development loans. He failed to report nearly all of the money obtained in his fraudulent land sales on his taxes and he defaulted on the loans. (Neder v. United States, supra, 527 U.S. at pp. 4-6.) 


The existence of the aggravating facts ultimately relied upon by the trial court in this matter was not contested before the jury. Petitioner’s trial counsel had no reason or occasion to offer evidence to prove that petitioner’s behavior was not “incredibly callous” or that the victims were not “particularly vulnerable” because they were inebriated, unarmed and taken by surprise. Nor was trial counsel in a position to prove that someone other than petitioner “was the motivating force behind these actions.” (Vol. 10 RT 2152.)  


Indeed, the court must consider that petitioner’s trial counsel probably would have been precluded from offering any evidence related to those issues on relevance grounds had he attempted to do so. Whether petitioner’s behavior was callous or the victims were vulnerable simply were not issues before the jury. None of the facts in aggravation were relevant to the elements of the crimes and enhancements actually charged in the information. It is true that defense counsel did not contest the existence of these facts before the jury, but it also is true that counsel would not, in all likelihood, have been allowed to contest the existence of the facts in aggravation had he wanted to or tried to.


Petitioner acknowledges that the facts in aggravation relied upon by the trial court in her matter were listed in the Rules of Court at the time of her trial but this does not change the analysis in any way because petitioner’s trial commenced after this court’s decision in Black. Under the analysis and ruling in  TA \s "Black" Black the existence of the aggravating facts ultimately found by the trial court in this matter was not an issue for the jury. Counsel had no reason either to attempt to adduce evidence to negate the existence of the facts in aggravation or to argue to the jury that the evidence actually adduced during trial did not support findings on the facts in aggravation. 


The fact that the issues were not litigated before the jury in this matter actually should make it harder for this court to deem the trial court’s error harmless based on a finding that the evidence on the issues was “overwhelming.” The determination that evidence as to a particular fact is overwhelming should be made only when the issue actually has been litigated either directly or indirectly. A defendant should not be penalized by a finding that the evidence on a given point is uncontroverted or overwhelming when the defendant had neither notice of the need to offer such evidence and the opportunity to do so. 


Even if that was not the case, this court still cannot find that the evidence as to the existence of the aggravating facts was overwhelming on this record. The jury’s verdict in this matter plainly shows that the jurors had difficulty with determining petitioner’s level of culpability. Petitioner was charged with two counts of first degree murder ( TA \s "187, subd. (a)" Pen. Code, § 187, subd. (a)) and one count of attempted premeditated murder ( TA \s "664" 

 TA \s "664, subd. (a)" Pen. Code, §§ 664, 664, subd. (a) and 187, subd. (a). It was alleged that the two murders were committed by means of lying in wait ( TA \s "190.2, subd. (a)(15)" Pen. Code, § 190.2, subd. (a)(15)). (Vol. 1 CT 61-64.)


The prosecutor’s theory in this case from start to finish was that the offenses were committed after planning, premeditation and deliberation. The prosecutor pointed out that Arellano heard petitioner threaten to return and kill Rolando. (Vol. 2 RT 578, 592; Vol. 10 RT 1835-1836, 1839, 1845.) He argued that petitioner and Romero then went to a funeral for the purpose of recruiting Florencia gangsters before they proceeded to Compton to pick up other gangsters with guns in the execution of their plan to kill Rolando. (Vol. 10 RT 1836-1837, 1845.) According to the prosecutor, petitioner and Romero returned to the bar, “laid in wait to lure Rolando out” or “ambush” Rolando with the specific intent to kill him. (Vol. 10 RT 1841, 1845, 1850-1851, 1865, 1867, 1969.)


The prosecutor also contended that, even if the jurors believed petitioner and Romero’s statements, petitioner should be convicted of first degree murder because she acted with “intent to encourage murder.” Only as a fall back position did the prosecutor contend that petitioner would be culpable for murder under a natural and probable consequences theory if she encouraged the perpetrators to commit assault, battery or assault with a deadly weapon. (Vol. 10 RT 1846-1847, 1964, 1971.) The prosecutor basically scoffed at the idea that the manslaughter instructions were applicable in this case. He told the jurors, “those [manslaughter instructions] are so far from what this case is.” (Vol. 10 RT 1861.) He described the involuntary manslaughter instruction as being “not even close” and “ridiculous.”(Vol. 10 RT 1862, 1962.)


The jurors clearly disagreed with the prosecutor’s arguments and theories. The voluntary manslaughter verdicts returned as to petitioner demonstrate that the jurors completely rejected the prosecutor’s theory that petitioner shared equal culpability with the actual perpetrators. The jury also rejected the theory that petitioner acted in a manner exhibiting planning and premeditation. The jury’s failure to return guilty verdicts on second degree murder shows that the jurors did not believe that petitioner returned to the bar with the intent to cause the great violence that ensued. In light of the evidence that the jurors believed that petitioner lacked the specific intent to kill, the court cannot find that the jurors would have found true the existence of the aggravating factors considered by the court. 


Although great violence and callous behavior are necessarily involved in committing murder, the verdicts shows that jurors would not necessarily have found that petitioner was directly involved in the violence or that her behavior was callous based on the facts in this particular case. Nor is it likely that the jurors would find that petitioner selected the victims or was aware that they were particularly vulnerable. Had the jurors believed that petitioner planned the commission of the offense and acted without concern for the consequences of her actions, they most certainly would have returned verdicts of first degree murder. They did not and the fact that they did not establishes that it is unlikely that this jury panel would have found overwhelming evidence in support of the factors in aggravation used by the trial court to select the upper term on count one.


The jury’s clear and somewhat decisive rejection of the prosecutor’s theory of the case also means that this court should not find that the jury would have found the aggravating facts used by the trial court to impose consecutive sentences on counts two and three. There simply is no way for the court to find that a jury would have found the killing in count two to be, as found by the trial court, “a separate act of violence, separate from the killing in the front of the bar which was count one.” (Vol. 10 RT 2152.) Nor can the court find that the jury would have found that the victim in count three “continues to this day [the day of sentencing] to suffer the consequences of the defendant’s action.” (Vol. 10 RT 2152-2153.)

II.

 TC "BASED BOTH ON STATE AND FEDERAL DUE PROCESS AND DOUBLE JEOPARDY GROUNDS, AND BECAUSE CALIFORNIA LAW DOES NOT PROVIDE A PROCEDURE BY WHICH THE EXISTENCE OF AGGRAVATING FACTS CAN BE SUBMITTED TO A JURY, THE APPROPRIATE REMEDY IN THIS MATTER IS A REMAND FOR RESENTENCING WITH DIRECTIONS LIMITING THE TRIAL COURT’S SENTENCING OPTIONS TO IMPOSITION OF THE MITIGATED OR MIDDLE TERM" \l 2 BASED BOTH ON STATE AND FEDERAL DUE PROCESS AND DOUBLE JEOPARDY GROUNDS, AND BECAUSE CALIFORNIA LAW DOES NOT PROVIDE A PROCEDURE BY WHICH THE EXISTENCE OF AGGRAVATING FACTS CAN BE SUBMITTED TO A JURY, THE APPROPRIATE REMEDY IN THIS MATTER IS A REMAND FOR RESENTENCING WITH DIRECTIONS LIMITING THE TRIAL COURT’S SENTENCING OPTIONS TO IMPOSITION OF THE MITIGATED OR MIDDLE TERM


Because none of the aggravating facts relied upon by the trial court in this matter were found true by a jury, and given the requirement that a sentencing court weigh mitigating circumstances against aggravating circumstances before choosing a sentence, the only appropriate remedy in this matter is a remand to the trial court with directions to the trial court to determine whether the mitigating facts found by the trial court justify the imposition of the mitigated term rather than the middle term. Imposition of any term greater than the middle term is barred by the due process and double jeopardy clauses of the California and United States Constitution and by California case authority. 

 TC "A. Petitioner cannot be subjected to a jury trial or other hearing regarding the existence of aggravating facts following remand because California Law does not provide a procedure by which such issues can be submitted to a jury" \l 3 A. Petitioner cannot be subjected to a jury trial or other hearing regarding the existence of aggravating facts following remand because California Law does not provide a procedure by which such issues can be submitted to a jury


As noted above,  TA \s "1170, subd. (b)" Penal Code section 1170, subdivision (b), assigns to the court the task of determining whether aggravating facts exist and it permits that determination to be made based on probation reports, statements by the victim, statements in aggravation and mitigation and other items that typically are generated, if at all, after a verdict has been returned on the underlying charges. 


This court cannot remand the matter to the trial court with directions to conduct a jury trial on the existence of facts in aggravation because there is no statutory authorization for such a trial. Under the California sentencing scheme applicable to this case, a determinate sentence aggravating factor has no life of its own. (See, e.g., People v. Lyons (1999) 72 Cal.App.4th 1224 TA \l "People v. Lyons (1999) 72 Cal.App.4th 1224" \s "Lyons" \c 2 , 1228-1229; People v. Mustafaa (1994) 22 Cal.App.4th 1305 TA \l "People v. Mustafaa (1994) 22 Cal.App.4th 1305" \s "Mustafaa" \c 2 , 1310-1311.) A sentencing factor’s sole function is as part of a basis for a trial court to consider which of three possible sentencing terms to impose (upper, middle, or lower) for a particular substantive offense of conviction.  (Pen. Code, § 1170, subd. (b) TA \s "1170, subd. (b)" .)  


Section 1170 has been held to violate the Sixth Amendment TA \s "Sixth Amendment" . There is no authority which would permit this court to judicially reform section 1170 so as to cure the constitutional infirmity created by the allocation of the task of determining the existence of aggravating facts to the trial court. The Legislature can amend or modify the code section to provide a procedure allocating the task to a jury. This court cannot.

 TC " B. Double Jeopardy under the United States and California Constitutions " \l 3 B. Double Jeopardy under the United States and California Constitutions


“The double jeopardy clause of the Fifth Amendment TA \l "Fifth Amendment" \s "Fifth Amendment" \c 3  to the United States Constitution guarantees that no person shall ‘be subject for the same offense to be twice put in jeopardy of life or limb,’ and is made applicable to the states through the due process clause of the Fourteenth Amendment TA \l "Fourteenth Amendment" \s "Fourteenth Amendment" \c 3 .” (People v. Fields (1996) 13 Cal.4th 289 TA \l "People v. Fields (1996) 13 Cal.4th 289" \s "Fields" \c 2 , 297; People v. Carter (2005) 36 Cal.4th 1215 TA \l "People v. Carter (2005) 36 Cal.4th 1215" \s "Carter" \c 2 , 1239; Benton v. Maryland (1969) 395 U.S. 784, 794 [89 S.Ct. 2056, 23 L.Ed.2d 707] TA \l "Benton v. Maryland (1969) 395 U.S. 784 [89 S.Ct. 2056, 23 L.Ed.2d 707]" \s "Benton" \c 2 .) Article I, section 15 TA \l "Article I, section 15" \s "Article I, section 15" \c 4  of the California Constitution and Penal Code sections 687 TA \l "Penal Code section 687" \s "687" \c 5  and 1023 TA \l "Penal Code section 1023" \s "1023" \c 5  provide protections that are similar or greater than the protections afforded criminal defendants under the United States Constitution. (People v. Massie (1998) 19 Cal.4th 550 TA \l "People v. Massie (1998) 19 Cal.4th 550" \s "Massie" \c 2 , 565;  TA \s "Fields" People v. Fields, supra, 13 Cal.4th at p. 298; Raven v. Deukmejian (1990) 52 Cal.3d 336 TA \l "Raven v. Deukmejian (1990) 52 Cal.3d 336" \s "Raven" \c 2 , 352-355.) 


The double jeopardy clause affords criminal defendants three protections. A defendant cannot be subjected to a second prosecution for the same offense after acquittal or after conviction. Nor can an individual be subjected to multiple punishments for the same offense. (People v. Massie TA \s "Massie" , supra, 19 Cal.4th at p. 563; Schiro v. Farley (1994) 510 U.S. 222, 229 [114 S.Ct. 783, 127 L.Ed.2d 47] TA \l "Schiro v. Farley (1994) 510 U.S. 222 [114 S.Ct. 783, 127 L.Ed.2d 47]" \s "Schiro" \c 2 , quoting North Carolina v. Pearce (1969) 395 U.S. 711, 717 [89 S.Ct. 2072, 23 L.Ed.2d 656] TA \l "North Carolina v. Pearce (1969) 395 U.S. 711 [89 S.Ct. 2072, 23 L.Ed.2d 656]" \s "Pearce" \c 2 .) The Clause secures for the defendant the “‘valued right to have his trial completed by a particular tribunal.’” (Oregon v. Kennedy (1982) 456 U.S. 667, 671-672 [102 S.Ct. 2083, 72 L.Ed.2d 416] TA \l "Oregon v. Kennedy (1982) 456 U.S. 667 [102 S.Ct. 2083, 72 L.Ed.2d 416]" \s "Kennedy" \c 2 ; Crist v. Bretz (1978) 437 U.S. 28, 35-36 [98 S.Ct. 2156, 57 L.Ed.2d 24] TA \l "Crist v. Bretz (1978) 437 U.S. 28 [98 S.Ct. 2156, 57 L.Ed.2d 24]" \s "Bretz" \c 2 ; People v. Marshall (1996) 13 Cal.4th 799 TA \l "People v. Marshall (1996) 13 Cal.4th 799" \s "Marshall" \c 2 , 824-825.) This guarantee “lies in the need to protect the interest of an accused in retaining a chosen jury,” and has “roots deep in the historic development of trial by jury in the Anglo‑American system of criminal justice.” (Crist v. Bretz, supra, 437 U.S. at pp. 35-36.)  


Because it now is clear that the presence of an aggravating factor creates a greater offense to the charged offense -- effectively making the charged offense a lesser included offense -- any remand for a new sentencing “hearing” or a new jury empanelled for a new trial on the aggravating factors would violate the Double Jeopardy Clause because jeopardy from petitioner’s trial terminated when the trial court discharged the original jury. (Green v. United States, supra, 355 U.S. at p. 191 TA \s "Green" .) 

Whether or not two charges offenses are the “same offense” for the purpose of jeopardy analysis under the federal standard depends on whether each offense requires proof of a fact which the other does not. (Blockburger v. United States (1932) 284 U.S. 299, 304 [52 S.Ct. 180, 76 L.Ed. 306] TA \l "Blockburger v. United States (1932) 284 U.S. 299 [52 S.Ct. 180, 76 L.Ed. 306]" \s "Blockburger" \c 2 ; People v. Sipe (1995) 36 Cal.App.4th 468 TA \l "People v. Sipe (1995) 36 Cal.App.4th 468" \s "Sipe" \c 2 , 488.) Lesser-included offenses are considered the “same offense” as the greater offense and conviction on a lesser-included offense bars retrial on the greater offense. (People v. Seel (2004) 34 Cal.4th 535 TA \l "People v. Seel (2004) 34 Cal.4th 535" \s "Seel" \c 2 , 541-542.) 


 TA \s "1023" Penal Code section 1023 prohibits trying a defendant for a greater offense after conviction of a lesser included offense because a conviction on the greater offense necessarily would include a second conviction on the lesser. (People v. Fields, supra, 13 Cal.4th at pp. 306-307.) Penal Code section 1023 “implements the protections of the state constitutional prohibition against double jeopardy, and, more specifically, the doctrine of included offenses.” ( TA \s "Fields" Id. at pp. 305-306.) 


The court’s decision in Seel TA \s "Seel"  makes it very clear both that petitioner was placed in jeopardy as to potential facts in aggravation and that petitioner’s conviction was for a lesser-included offense to the aggravated offense that would have been proved had the jury found the facts in aggravation ultimately relied upon by the trial court.. Seel acknowledged that, other than facts involving recidivism, a fact that has the potential to increase a defendant’s sentence is the functional equivalent of an element that converts a charged offense into a greater offense. (People v. Seel, supra, 34 Cal.4th at pp. 548-550.) Seel reversed a previous decision of the court holding that a premeditation allegation pursuant to  TA \s "664, subd. (a)" Penal Code section 664, subdivision (a), was a sentencing factor and held that Apprendi TA \s "Apprendi"  compelled the conclusion that the allegation was instead an element of a greater offense. (Id. at p. 550.) Seel cannot be distinguished from the instant matter in any way that would permit retrial on the existence of aggravating facts following remand. Much the same as an allegation pursuant to Penal Code section 664, subdivision (a), the facts in aggravation relied upon by the trial court in this matter do not involve any elements or characteristics of recidivism. 


Petitioner was convicted of an offense that was a lesser-included offense to the offense that would have been created had the jury been asked to find, and also found, the existence of the aggravating facts ultimately relied upon by the trial court. Conviction on a lesser-included offense bars retrial on the greater offense. (People v. Seel TA \s "Seel" , supra, 34 Cal.4th at p. 542; Brown v. Ohio (1977) 432 U.S. 161, 166 [97 S.Ct. 2221, 53 L.Ed.2d 187] TA \l "Brown v. Ohio (1977) 432 U.S. 161 [97 S.Ct. 2221, 53 L.Ed.2d 187]" \s "Brown" \c 2 .) Of necessity this means that the only appropriate remedy on remand would be a direction to the trial court to weigh the two mitigating facts found by the trial court against the absence of any facts in aggravation, as none were found by the jury, and to determine whether petitioner should be sentenced to the mitigated or middle term. 

 TC " C. Due Process under the United States and California Constitutions " \l 3 C. Due Process under the United States and California Constitutions


In light of Cunningham TA \s "Cunningham" , and its reaffirmation of Blakely TA \s "Blakely"  and of (pprendi TA \s "Apprendi" ’s bright-line rule in the specific context of California sentencing, a defendant has a Sixth and Fourteenth Amendment TA \s "Fourteenth Amendment"  right to notice of the charges, a jury trial, and proof beyond a reasonable doubt as to both the charged substantive offenses and any aggravating facts
 that might be relied on to support an upper-term sentence for charged substantive offenses or their lesser-included offenses. Under the Due Process Clause of the Fourteenth Amendment and the notice and jury trial guarantees of the Sixth Amendment TA \s "Sixth Amendment" , any fact that increases the maximum penalty for a crime must be alleged in the charging instrument, submitted to a jury, and proved by the prosecution beyond a reasonable doubt.  (Apprendi v. New Jersey, supra, 530 U.S. at p. 476.) Fundamental fairness is a facet both of California law and Fourteenth Amendment due process (People v. Warren (1988) 45 Cal.3d 471 TA \l "People v. Warren (1988) 45 Cal.3d 471" \s "Warren" \c 2 , 489; Wainwright v. Greenfield (1986) 474 U.S. 284, 291 [106 S. Ct. 634, 88 L. Ed. 2d 623] TA \l "Wainwright v. Greenfield (1986) 474 U.S. 284 [106 S. Ct. 634, 88 L. Ed. 2d 623]" \s "Greenfield" \c 2 ; People v. Quartermain (1997) 16 Cal.4th 600, 617-618.)


The conclusion that due process prohibits retrial on the existence of aggravating facts is demonstrated by this court’s decision in People v. Najera (1972) 8 Cal.3d 504 TA \l "People v. Najera (1972) 8 Cal.3d 504" \s "Najera" \c 2 , 508-512, which was reaffirmed in People v. Mancebo (2002) 27 Cal.4th 735 TA \l "People v. Mancebo (2002) 27 Cal.4th 735" \s "Mancebo" \c 2 , 746, 749. In Najera, the information charged Najera with robbery and alleged that Najera was armed with a gun, which at the time made the offense a first-degree robbery. (Id. at p. 506.) Najera was the only one of the two robbers who was identified at trial as having used a gun. (Id. at p. 507.) That fact would have supported a  TA \s "12022.5" Penal Code section 12022.5 finding but for the fact that no such allegation was charged or submitted to the jury.  


The issue in Najera TA \s "Najera"  was whether the prosecutor’s failure to allege an allegation pursuant to Penal Code section 12022.5, together with the prosecutor’s failure to request jury instructions on section 12022.5 operated as a waiver of the application of that section. (People v. Najera, supra, 8 Cal.3d at p. 509.) The court, after noting that the prosecutor had done nothing at trial to “to secure a verdict or judgment stating the applicability of section  TA \s "12022.5" 12022.5” (Id. at p. 509), held that fundamental fairness prohibited the People from forcing Najera to undergo a second trial on the allegation. (Id. at pp. 511-512.) The court concluded that the People “waived the application of section 12022.5 by failing to have the matter resolved at trial.” (Id. at p. 512.)


Najera TA \s "Najera" ’s holding that a situation of this nature constituted prosecutorial waiver was followed in People v. Esquibel (1992) 3 Cal.App.4th 850 TA \l "People v. Esquibel (1992) 3 Cal.App.4th 850" \s "Esquibel" \c 2 , 859 [fundamental fairness forbids [such] piecemeal jury litigation, quoting Najera], and People v. Anderson (1975) 50 Cal.App.3d 325 TA \l "People v. Anderson (1975) 50 Cal.App.3d 325" \s "Anderson" \c 2 , 334 [quoting Najera, and following it for a court trial]. This result also was reached more recently (without citing Najera) in People v. Taylor (2004) 118 Cal.App.4th 11 TA \l "People v. Taylor (2004) 118 Cal.App.4th 11" \s "Taylor" \c 2 , 29-30, where the court simply struck an illegal sentence rather than remanding after finding a violation of the right to jury trial under Apprendi TA \s "Apprendi"  for a sentencing issue.


Najera TA \s "Najera"  should be followed in this matter. The prosecution made no effort to allege the existence of facts in aggravation, made no effort to ask that the jury be instructed on upper-term aggravating facts and did not request any verdicts on any aggravating facts. As in Najera, Esquibel TA \s "Esquibel"  and Anderson TA \s "Anderson" , fundamental fairness forbids the prosecution from going back and seeking a second jury trial and requires a holding that the prosecution has waived the right to seek more than the middle term following remand.

 TC "CONCLUSION" \l 1 CONCLUSION


As indicated above, this petitioner presents a very clean set of facts for consideration in light of the Cunningham TA \s "Cunningham"  decision. The trial court imposed an aggravated term without first submitting to a jury the question whether facts in aggravation even existed. None of the facts in aggravation ultimately found by the trial court implicate recidivism in any way. 


The denial of petitioner’s right to jury trial on the existence of aggravating facts requires reversal of the sentence imposed by the trial court. This court cannot find the error harmless under the Neder TA \s "Neder"  test, particularly in light of the absence of a California procedure under which the existence of aggravating facts can be submitted to a jury. The facts ultimately relied upon by the trial court were not litigated before the jury and they were not resolved by the factual findings implicit in the verdicts actually rendered by the jury. Petitioner was not given any notice of the need to defend against the aggravating facts ultimately found by the trial court and would not have been allowed to offer evidence on those issues in any case because those issues were not relevant to any issues presented to the jury by virtue of the charges and allegations actually contained in the charging instrument. 


The fact that the issues were not actually litigated before the jury should be a reason for this court to hesitate before finding “overwhelming” the evidence as to the existence of the aggravating facts ultimately found by the trial court. Even if the court disagrees with that proposition, the court still must find the denial of petitioner’s right to jury trial on the existence of facts in aggravation prejudicial on the specific facts in this matter as set forth more fully above.


The only practical remedy for the violation of petitioner’s right to jury trial in this matter is a remand with directions to the trial court to impose either the mitigated or middle term after weighing the mitigating facts found by the trial court against the absence of any facts in aggravation. The court cannot remand the matter for a jury trial or hearing on the existence of aggravating factors because such a jury trial is not authorized under California law. The Double Jeopardy clauses of the United States and California Constitutions also both prohibit retrial on the existence of aggravating facts because petitioner was effectively convicted of a lesser-included offense to the greater offense that would be created by the addition of aggravating facts. Retrial on the existence of aggravating facts also is precluded by the consideration of fundamental fairness as set forth in Najera TA \s "Najera" . 
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� According to Romero, the owner of the bar owed her $200 to $250 in wages. (Vol. 7 RT 1316, 1343-1344; Vol. 8 RT 1399-1400, 1510-1511.)


� Romero initially stated that there was no plan to jump Rojas but admitted that they expected Rojas to be jumped if he got involved in the fight they intended to have with Tweaker. (Vol. 7 RT 1355, 1358, 1362; Vol. 8 RT 1385-1386, 1427-1428, 1559; Vol. 9 RT 1675.)





� Romero did not personally see guns, but she heard that “Cookie” and those who sold drugs for Cookie, including Rojas, were armed with guns. (Vol. 7 RT 1338; Vol. 8 RT 1430, 1512; Vol. 9 RT 1667-1669.)


� � TA \s "1170, subd. (b)" �Penal Code section 1170, subdivision (b), provides in pertinent part as follows:





When a judgment of imprisonment is to be imposed and the statute specifies three possible terms, the court shall order imposition of the middle term, unless there are circumstances in aggravation or mitigation of the crime.


� Blakely v. Washington (2004) 542 U.S. 296 [124 S.Ct. 2531 , 159 L.Ed.2d 403]� TA \s "Blakely" �





�  The Court analogized the decision to run sentences consecutively to the application of Penal Code section 654� TA \l "Penal Code section 654" \s "654" \c 5 �, which lower courts had held were outside the purview of Apprendi� TA \s "Apprendi" � v. New Jersey (2000) 530 U.S. 466, 478-479 [120 S.Ct. 2348, 147 L.Ed.2d 435]. (� TA \s "Black" �People v. Black, supra, 35 Cal.4th at p. 1264 [“Both are sentencing decisions made by the judge after the jury has made the factual findings necessary to subject the defendant to the statutory maximum sentence on each offense, and neither implicates the defendant's right to a jury trial on facts that are the functional equivalent of elements of an offense.”].) The problem is that section 654 simply proscribes multiple punishments for one criminal act or indivisible criminal transaction: while an argument may be made that the determination whether some behavior constitutes a single crime, which may not be multiply punished under section 654 is a purely legal determination, not a factual one, and that one of the grounds for consecutive sentencing is whether the act(s) are severable, that is just one of the grounds for consecutive sentencing. Appellant’s court cited a number of bases, all of which act as facts in aggravation to be found by the jury under Cunningham� TA \s "Cunningham" � – if there is no distinction between the fact used and its operative effect, then there is, as Black stated, no distinction in the application of the Sixth Amendment� TA \s "Sixth Amendment" � to the proper method of their determination.


�	(Id. at p. 610, conc. opn. by Scalia, J. [“I believe that the fundamental meaning of the jury-trial guarantee of the Sixth Amendment� TA \s "Sixth Amendment" � is that all facts essential to imposition of the level of punishment that the defendant receives – whether the statute calls them elements of the offense, sentencing factors, or Mary Jane – must be found by the jury beyond a reasonable doubt.”].)


�	In Alaska, courts have found no such statutory presumption (and a contrary presumption in certain instances), however, there is a common-law sentencing rule which requires the sentencing court to find that, prior to imposing consecutive terms, that the total sentence is necessary to protect the public; in finding the common-law rule Blakely� TA \s "Blakely" �-exempt, appellate courts have emphasized the conceptual split between “facts that a jury finds” versus “facts about a defendant’s background and conduct” used by a court to impose an authorized term of imprisonment.  (Vandergriff v. State (Alas. 2005) 125 P.3d 360� TA \l "Vandergriff v. State (Alas. 2005) 125 P.3d 360" \s "Vandergriff" \c 2 �, 362-363.)  This is, of course, the split advocated by Justice Kennedy� TA \s "Kennedy" � in his dissenting opinion in Cunningham� TA \s "Cunningham" � (Cunningham v. California, supra, 549 U.S. at p. __ [2007 U.S. LEXIS 1324, at p. 46][“The Court could distinguish between sentencing enhancements based on the nature of the offense, where the Apprendi� TA \s "Apprendi" � principle would apply, and sentencing enhancements based on the nature of the offender, where it would not.”]; see also, Berman and Bibas, “Making Sentencing Sensible,” Ohio State Journal of Criminal Law, supra, at pp. 37-72 [arguing for an offense/jury, offender/court distinction]), a split flatly rejected in Justice Ginsberg’s opinion (id., at p. __ [2007 U.S. LEXIS 1324, at p. 40, fn. 14][“Apprendi itself, however, leaves no room for the bifurcated approach Justice Kennedy proposes.”]).


� Whether a reviewing court should affirm the imposition of the aggravated term provided for in � TA \s "12022.5" �Penal Code section 12022.5 in the absence of Neder� TA \s "Neder" � findings as to the aggravating facts used to select that aggravated term is not before the court in this matter.


� The only possible exception to this rule is for facts that may involve elements of recidivism. Whether or not the recidivism exception will continue to be viable is not before the court in this matter as none of the aggravating facts relied upon by the trial court involved recidivism.
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