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I.

THIS COURT CANNOT AND SHOULD NOT "REFORM" CALIFORNIA'S SENTENCING STATUTES AND RULES OF COURT AS SUGGESTED BY RESPONDENT.


Respondent proposes that this Court undertake an extensive and complex overhaul of California's sentencing laws and rules of court.  This process would involve, at the very least, the following five steps, as summarized by Respondent:  

(1)  Replac[ing] the statutory language requiring an aggravating or mitigating circumstance to impose an upper term or lower term, with language instructing the sentencing court to exercise its broad discretion in selecting any of three terms;

(2)
[E]liminat[ing] the provision stating that a court must determine whether there are circumstances justifying an upper or lower term with language simply stating that a court must determine the choice of the appropriate term;

(3)
[M]ak[ing] the middle term a term requiring a statement of reasons;

(4)
[E]liminat[ing] the requirement that a court give a statement of "facts" for imposing a term; and

(5)
[A]uthoriz[ing] the Judicial Council to adopt rules for selecting the middle term as well as for the upper or lower term.

(See, Respondent's Answer Brief on the Merits (hereafter, "RAB"), p. 40.)

In short, Respondent's proposal would entail both the addition, and the subtraction, of significant amounts of substantive language to and from multiple different statutes and rules of court.  However, contrary to Respondent's arguments, this type of intricate reform of statutes by the judiciary is not only unprecedented, but is also unsupported by any of the federal or state authorities cited by Respondent.  As such, this Court should decline to implement Respondent's suggested "reformations."

A.
The Remedial Opinion in Booker Does Not Support Respondent's Arguments for "Reformation" as Booker Rejected the Option of Reformation and Instead Chose Severance to Save the Federal Sentencing Guidelines from Invalidation.


Respondent argues "the remedy fashioned by the Supreme Court in United States v. Booker
 offers an apt and useful model for the reformation of [California's Determinate Sentencing Laws ("DSL")] suggested by respondent."  (R.A.B., at p. 28.)  Not so.  The Booker remedial majority specifically rejected judicial reformation of the Federal Guidelines at issue in that case and, instead, opted for simple severance.  Severance is unsuitable for California.  


In Booker, a majority comprised of Justices Stevens, Scalia, Souter, Thomas and Ginsberg, held the Federal Sentencing Guidelines ("SRA")
, as written, were unconstitutional to the extent they allowed the imposition of enhanced criminal sentencing terms upon a judge's findings of fact by a preponderance of the evidence standard.  (United States v. Booker, supra, 543 U.S. at 226-237.)  A different majority, comprised of Justices Breyer, Rehnquist, O'Connor, Kennedy and Ginsberg, (the "Booker remedial majority") considered three alternative remedies to the problem posed by the unconstitutionality of the SRA:  1) Rewriting the SRA to engraft a jury trial requirement for enhanced sentencing consistent with Apprendi
 and Blakely
; 2) Severing out two provisions of the SRA, effectively rendering the Guidelines "advisory"; and 3) Striking down the SRA in its entirety.  (See, United States v. Booker, supra, 543 U.S. at 247-249.)  Ultimately, the Booker remedial majority determined severance was the best option of the three as it "deviated less radically" from Congress' intent in enacting the SRA.  (Id., at 246-247.)


At this juncture, a brief discussion of federal authorities concerning statutory interpretation and the federal doctrine of "avoidance of constitutional doubt" sheds light upon the Booker remedial majority's choice of the aforementioned severance option.  Primarily, a fundamental principle of federal statutory interpretation dictates that, where a "serious doubt" exists regarding a statute's constitutionality, courts must "first ascertain whether a construction of the statute is fairly possible by which the question can be avoided."  (Zadvydas v. Davis (2001) 533 U.S. 678, 689 (citing Crowell v. Benson (1932) 285 U.S. 22, 62).)  "[E]very reasonable construction must be resorted to, in order to save a statute from unconstitutionality."  (United States v. Buckland (9th Cir. 2002) (en banc) 289 F.3d 558, 564 (citing Hooper v. California (1895) 155 U.S. 648, 657); see also, Miller v. French (2000) 530 U.S. 327, 336 [courts should avoid "constitutionally doubtful constructions].)

"'The starting point for interpreting a statute is the language of the statute itself.'"  (Hallstrom v. Tillamook County (1989) 493 U.S. 20, 25 (citing Consumer Prod. Safety Comm'n v. GTE Sylvania, Inc. (1980) 447 U.S. 102, 108).)  "If the statutory language is unambiguous, in the absence of a clearly expressed legislative intent to the contrary, that language must ordinarily be regarded as conclusive."  (Reves v. Ernst & Young (1993) 507 U.S. 170, 177 (emphasis added).)  Only where statutory language is ambiguous may the courts examine legislative intent "revealed in the history and purposes of the statutory scheme."  (Adams Fruit Co. v. Barrett (1990) 494 U.S. 638, 642.)

Regardless, the United States Supreme Court has historically and consistently refused to sanction the rewriting of legislation by federal courts as a method of construction to avoid constitutional doubt.  (See, Yu Cong Eng v. Trinidad (1926) 217 U.S. 500, 517-518 ["It is very clear that amendment may not be substituted for construction, and that a court may not exercise legislative functions to save the law from conflict with constitutional limitation"]; see also, United States v. Evans (1948) 333 U.S. 483, 495 [same]; United States v. Reese (1875) 92 U.S. 214 [same].)  The opinion in United States v. Jackson (1968) 390 U.S. 570, is illustrative here.


In Jackson, the Court was confronted with both Fifth and Sixth Amendment challenges to a federal sentencing statute which provided the death penalty could be imposed only upon a recommendation by a jury.  The Court held this provision unconstitutionally burdened a criminal defendant's rights to a jury trial and due process as, in the words of the Court, "the defendant's assertion of the right to jury trial may cost him his life, for the federal statute authorizes the jury - and only the jury - to return a verdict of death."  (Id., at 572-582.)  

In an apparent effort to save the statute from invalidation on constitutional grounds, the government proposed an interpretation of the statute which provided that, even upon a jury's recommendation of death, the judge would be required to agree that death was an acceptable penalty.  Further, the government asserted the statute was capable of the construction that, should the defendant waive his/her right to jury trial and plead guilty or submit to a court trial, the judge had the authority to convene a special jury for the limited purpose of determining whether to make a death recommendation.  (Id., at pp. 572-573.)  

The Supreme Court rejected the construction proposed by the government as it was "not in fact the scheme that Congress enacted."  (Id., at 573.)  The Court explained:

It is one thing to fill a minor gap in a statute - to extrapolate from its general design details that were inadvertently omitted. It is quite another thing to create from whole cloth a complex and completely novel procedure and to thrust it upon unwilling defendants for the sole purpose of rescuing a statute from a charge of unconstitutionality.


(Id., at 580.)  


The Booker remedial majority opinion was not to the contrary.  Indeed, the remedial majority in Booker declined to construe the SRA as including a jury trial requirement for the enhancement provisions provided therein for reasons similar to those enunciated in Jackson as prohibiting reinterpretation of the statute at issue in that case.  

In Booker, Stevens' dissenting opinion advocated interpreting the words "'the court' as if they meant 'the judge working together with the jury'" to avoid the constitutional problems posed by judge-made findings under the Guidelines which increased federal criminal punishments.  (United States v. Booker, supra, 543 U.S. at 250.)  Justice Breyer, writing for the remedial majority, rejected that construction, reasoning:

First, the statute's text states that “[t]he court” when sentencing will consider “the nature and circumstances of the offense and the history and characteristics of the defendant" . . . . In context, the words “the court” mean “the judge without the jury,” not “the judge working together with the jury.” 

. . . . .
Unlike Justice STEVENS, we do not believe we can interpret the statute's language to save its constitutionality . . . because we believe that any such reinterpretation, even if limited to instances in which a Sixth Amendment problem arises, would be “plainly contrary to the intent of Congress.” 

(Id. (citations omitted.))

Because adding a jury trial requirement would have been incompatible with Congress' plain intent behind the SRA, the Booker remedial majority turned to the option of severance as a method of saving Guidelines from total invalidation.  This method involved a simple excision of two short provisions, namely:  (1) Subdivision (b)(1) of Section 3553, which "require[d] courts to impose a sentence within the applicable Guidelines range (in the absence of circumstances that justify a departure)"; and (2) Subdivision (e) of Section 3742, which "set[] forth standards of review on appeal, including de novo review of departures from the applicable Guidelines range."  (Id., at 259.)  

Following the severance of these two provisions, "the remainder of the Act satisfie[d] the Court's constitutional requirements."  (Id.)  In other words, the Booker remedial majority rejected the option of reformation, and was able to implement an uncomplicated severance of just two statutory provisions -- nothing more -- in order to save the Federal Guidelines from being invalidated altogether.  

Here, on the other hand, California's sentencing scheme is just not susceptible to such a simple solution in general, or severance in particular.  Indeed, Respondent's multifaceted set of proposed changes to both statutes and rules of court demonstrates how the DSL is not amenable to a Booker-type of remedy.  Thus, contrary to Respondent's assertion, the Booker remedial opinion provides no support for Respondent's suggested changes to California sentencing laws.

1.
In Any Event, What Respondent Proposes is Not Truly "Reformation", But "Legislation", Which is Beyond This Court's Powers.

Respondent's proposed "reformation" of the DSL, involving an intricate web of amendments, extends far beyond the scope of judiciary powers and into the realm of the legislative branch.  Here, it is important to reiterate that "amendment may not be substituted for construction, and . . . a court may not exercise legislative functions to save [a] law from conflict with constitutional limitation."  (Yu Cong Eng v. Trinidad, supra, 217 U.S. 500, 517-518.)  As the Supreme Court in Jackson observed, "It is one thing to fill a minor gap in a statute - to extrapolate from its general design details that were inadvertently omitted." (Jackson, supra, 390 U.S. at 580.)  However, this is not what Respondent proposes.  Indeed, Respondent's plan does not constitute legitimate "reformation" at all, but is more akin to "legislation."  Such an option is prohibited by the doctrine of separation of powers and has never been condoned by the United States Supreme Court.

2.
The Out of State Cases Cited By Respondent Which Followed the Booker Severance Model Do Not Support Respondent's Argument for "Reformation".

Respondent argues "[t]he remedies fashioned by New Jersey and Ohio, which are closely modeled on the Booker remedy, offer additional substantial support for respondent's suggested cure for the presumptive term problem in California."  (R.A.B., at p. 37.)  Mvuemba agrees the remedies fashioned in New Jersey and Ohio were modeled after the Booker remedy:  i.e., severance.  As a result, the decisions in these states offer little assistance to California in fashioning its own remedy.  

For example, in both State v. Natale (N.J. 2005) 878 A.2d 724, and State v. Foster (Ohio 2006) 845 N.E.2d 470, the courts performed "judicial surgery" to sever out a limited number of specific provisions which provided for the presumptive sentencing terms, and no additions of substantive language were made.  (State v. Natale, supra, 878 A.2d at 741-742; State v. Foster, supra, 845 N.E.2d at 496-497.)  For these reasons, Ohio and New Jersey cannot serve as models for California, as Respondent suggests.

Rather, the states such as of Vermont
, and Minnesota
 provide more appropriate models for California.  In Vermont, the state supreme court declined to utilize the Booker remedy to cure the constitutional infirmities of its own sentencing guidelines.  (State v. Provost, supra, 896 A.2d at 66-67.)  In so doing, the Supreme Court of Vermont reasoned: 

It is not at all clear whether the Legislature would prefer an indeterminate sentencing scheme placing greater discretion in trial judges, or a scheme requiring juries to conduct whatever additional fact-finding is needed.


(Id., at 66-67.)

The Vermont Supreme Court concluded the best way to proceed was to invalidate the imposition of aggravated criminal terms until such time as "the Legislature designs a constitutionally permissible means by which [aggravating] factors may be weighed.  (Id., at 67.)   


The Minnesota Supreme Court rejected the Booker remedy, noting first that Booker was decided on "purely federal law grounds" and further that Minnesota's statutes and approach to severability of statutory provisions differed from those of the federal system.  (State v. Shattuck, supra, 704 N.W.2d at 146-147.)  Deferring to its state legislature, the Court determined, "It is not our role to choose among various provisions of the Sentencing Guidelines and select a sentencing system for this state."  (Id., at 147.)  The Court continued:


While this court has the authority to establish procedures to apply the requirements of Apprendi and Blakely to sentencing in Minnesota, we leave to the legislature the task of deciding how the Sentencing Guidelines system should be altered to comport with those cases. It is the legislature that created the Sentencing Guidelines system and retains authority over its development. For us to engraft sentencing-jury or bifurcated-trial requirements onto the Sentencing Guidelines and sentencing statutes would require rewriting them, something our severance jurisprudence does not permit.

(Id., at 148.)

California's DSL was enacted for the express purpose of eliminating disparity, promoting and to ensure proportionality in criminal sentences.  (Pen. Code, § 1170, subdiv. (a)(1); see also, People v. Simon (1983) 144 Cal.App.3d 761.)  It would be difficult, if not impossible, to determine how the Legislature would prefer to fulfill that purpose, i.e., whether juries should be convened to make findings sufficient to aggravate a defendants sentence beyond a presumptive term? Or should a judge's discretion be broadened to allow him/her to impose a sentence beyond the presumptive term, and within a statutory range of terms, without the assistance of the jury?  As a result, like the Supreme Courts in Vermont and Minnesota, this Court should defer to the Legislature with regard to designing a sentencing system for California which satisfies the Sixth Amendment.  For now, the method prescribed by the California Legislature to effect aggravated upward sentencing departures for criminal defendants is unconstitutional and, thus, as was the case in Vermont and Minnesota, those upward departures may not be allowed until such time as the Legislature replaces the current statutory scheme with one that passes constitutional muster.  

B.
Nor Does California State Law Support the Judicial Implementation of Respondent's Proposed "Reformations".

As matter of state law, while the judicial branch may occasionally reform a statute to preserve its constitutionality (see, Kopp v. Fair Political Practices Comm. (1995) 11 Cal.4th 607, 660-661), this Court has consistently rejected "wholesale judicial amendment of legislation."  (Professional Engineers v. Department of Transportation (1997) 15 Cal.4th 543, 596; see also, U.D. Registry, Inc. v. State (2006) 144 Cal.App.4th 405, 427.)  Moreover, reformation "is a comparatively drastic alternative, to be invoked sparingly . . . ."  (Arp v. Worker's Comp. Appeals Board (1977) 19 Cal. 3d 395, 407-408.)  

Reformation in California is permissible only when a court can say with confidence that:
(1) [I]t is possible to reform the statute in a manner that closely effectuates policy judgments clearly articulated by the enacting body, and

(2) [T]he enacting body would have preferred such a reformed version of the statute to invalidation of the statute.


(Kopp v. Fair Political Practices Comm., supra, 11 Cal.4th at 615; See also, In re Jorge G. (2004) 117 Cal.App.4th 931, 940-941.)

The touchstone in determining whether reformation is possible is legislative intent.  (Scott Co. of California v. United States Fidelity & Guar. Ins. Co. (2003) 107 Cal.App.4th 197.)  It

cannot be performed "when the suggested reformation is inconsistent with the Legislature’s intent, or when that intent cannot be ascertained.” (Kopp v. Fair Political Practices Comm, supra, 11 Cal.4th at pp. 642-643.)

California's DSL "replaced indeterminate sentences ["ISL"] for substantive offenses with a range of three possible sentences (lower, middle, and upper terms)."  (People v. Hall (1994) 8 Cal.4th 950, 958.)  As previously noted, the express legislative intent underlying the DSL was to eliminate disparity, promote uniformity and to ensure proportionality in criminal sentences.  (Pen. Code, § 1170, subdiv. (a)(1); see, People v. Hall, supra, 8 Cal.4th at 958; see also, People v. Simon (1983) 144 Cal.App.3d 761.)  
It is a cardinal principle of statutory construction that courts must first look to the words of the statute itself to determine, and ultimately effectuate, legislative intent.  (O'Kane v. Irvine (1996) 47 Cal.App.4th 207, 211.)  Here, although the express legislative intent was to promote uniformity and ensure proportionality in criminal sentencing, it does not necessarily follow that the Legislature would have preferred to grant trial courts broader discretion in sentencing by eliminating the statutory presumption of the mid-term, as Respondent suggests, as opposed to any other potential remedy which might encompass the empaneling of juries to determine aggravating factors.  In fact, the express legislative goal of promoting uniformity in sentencing, following the system of broad judicial discretion under California's ISL, suggests the legislature was attempting to limit the discretion of judges in criminal sentencing.  Consequently, the expansion of judicial discretion, as suggested by Respondent's myriad of proposed changes to the DSL, would actually frustrate the express legislative intent underlying its enactment.     

Further, any reformation performed in California has always been a matter of making  straightforward, minor, and/or simple changes.  On the other hand, where "wholesale revison" of legislation is proposed, California courts have always refused to do so.  (See, Burkle v. Burkle (2006) 135 Cal.App.4th 1045, 1069-1070 [refusing to perform "wholesale revision" of section 2024.6 to render it constitutional].)


In examining whether Respondent's proposed changes comport with the legislative intent behind the DSL, one can't help but be struck by the sheer number of different amendments contained within the proposal.  While Respondent contends this remedy is the "simplest" of all potential options, the magnitude of this suggested "reform" belies that characterization.  Respondent is not proposing simple reform, but the "wholesale revision" of California's DSL and accompanying court rules.  This is an unprecedented and inappropriate cure for the defects in our sentencing laws.  


While it may not necessarily be appealing, the only sound solution in this case – which accords the appropriate deference to the Legislature - is to avoid the imposition of aggravated criminal terms until such time as the Legislature, itself, comes up with revisions to the DSL which comport with the Sixth Amendment right to a trial by jury.  The Legislature is currently at work on this issue, and it should not be long before such revisions are enacted.  (See, See Sen. Bill No. 40 (2007-2008 Reg. Sess.)
II.

MVUEMBA DID NOT "FORFEIT" THE INSTANT CLAIMS

Respondent argues Mvuemba forfeited his claims of error by failing to object below.  (R.A.B., at pp. 59-61.)  This contention is easily disposed of as meritless.


First of all, as Respondent acknowledges, defendants are not required to engage in "fruitless or idle acts" by making objections which the trial court is clearly not inclined to sustained, as evidenced by the record.  (R.A.B., at p. 62 (citing City of Long Beach v. Famers and Merchants Bank of Long Beach (2000) 81 Cal.App. 4th 780, 784; see also, People v. Chavez (1980) 26 Cal.3d 334, 350 n.5 [No obligation to object where it would have been futile given current state of law]; People v. Hopkins (1992) 10 Cal.App.4th 1699, 1702 [No duty to make further objection after mistrial objection overruled]; People v. Scalzi (1981) 126 Cal.App.3d 901, 907 [No duty to object where issue had been previously argued].) In this case, it is true Mvuemba never, himself, raised an Apprendi/Blakely objection at trial or during sentencing.  Nonetheless, Respondent neglects to mention the prosecution effectively raised this issue, herself.


The Information in this case listed therein were several allegations of "aggravating factors" pursuant to the California Rules of Court, Rules 4.421 and 4.425.  (C.T. pp. 67-68.)  During one of the initial pre-trial hearings, the prosecutor indicated these were alleged pursuant to the requirement of "Blakely that if we proceed to trial and I have to prove circumstances in aggravation, I intend to argue that I want the high terms of the sentence."  (R.A.T. at p. C-4.)  The court responded, "The Black decision seems to suggest that you don't need to do that."  (Id.)  The prosecutor indicated she was not sure of that, and that she put the allegations in the Information "in an abundance of caution."  (Id.)  The court replied, "You can do that, but whether or not that gets addressed to the jury with the charges and the like, if it went to me, I would just inform them there are other issues."  (Id.)


Clearly, the trial court indicated to the parties its intention to follow Black regardless of whether a specific federal objection was later interposed or not.  Under these circumstances, where a party has raised an issue and the court has clearly dismissed it, to require a defendant to subsequently raise the issue again would be an absurdity.  


Even assuming, without conceding, Mvuemba somehow "forfeited" the Apprendi-Blakely claims he raises here – this does not automatically preclude him from appellate relief.  Respondent appears to equate the federal doctrine of "forfeiture" with the doctrine of "waiver" as there is no discussion in the Answer Brief of the standard of review applicable to cases involving "forfeiture", or acknowledgement of the differences between "waiver" and "forfeiture."


"Forfeiture . . . refers to a failure to object or to invoke a right, whereas [waiver] . . . conveys and express relinquishment of a right or privilege."  (In re Sheena K. (2007) 2007 WL 764310, n.1 (citing United States v. Olano (1993) 507 U.S. 725, 733).)  When an error of constitutional magnitude is "waived", it is not reviewable on appeal.  (United States v. Olano, supra, 507 U.S. at 733-734.)  On the other hand, "[m]ere forfeiture . . . does not extinguish an "error" . . . ."  (Id., at 733.)  

Rather, "forfeited" errors are subject to the "plain error" standard of review. (731-732.)  Under this standard, reversal is warranted where there is 1) "error"; 2) the error is "plain"; and 3) the error affects Appellant's "substantial rights."  (Johnson v. United States (1997) 520 U.S. 461, 471-472.)  Mvuemba contends his sentence in this case constituted "plain error" on the part of the trial court, which affected his substantial rights, namely, his rights to due process of law and a jury trial.  Under these circumstances, even if Mvuemba somehow forfeited his current claims by failing to object, those claims are still subject to appellate review under the "plain error" standard.


III.


THE UPPER TERMS WERE NOT JUSTIFIED BY

ANY "RECIDIVIST" FINDING IN THIS CASE.


Respondent contends the upper term as to Count 4 in this case was justified under Almendarez-Torres v. United States (1998) 523 U.S. 224, solely based upon the court's finding Mvuemba was on parole at the time of the offense.  (R.A.B., at pp. 63-67.)  Respondent cites a number of lower federal court and state court cases as support for this proposition.  (R.A.B., at pp. 63-65.) However, nowhere in the Answer Brief does Respondent ever address Mvuemba's citation to the United States Supreme Court's decision in Shepard v. United States (2005) 544 U.S. 13, and the analysis contained therein, which suggests the continued viability of Almendarez-Torres is highly questionable.  In any case, as Mvuemba argued in his Opening Brief on the merits, the holding of Almendarez-Torres should be interpreted narrowly to apply only to those cases in which a criminal defendant stipulates to aggravated factors at a guilty plea hearing, and challenges to the sufficiency of a charging document.  (Id., at 25; See also, Almendarez-Torres, supra, 523 U.S. at 227.)

Respondent asserts Mvuemba offers an "unjustifiably narrow reading of Almendarez-Torres solely on the basis that the case arose in the context of the notice issue."  (R.A.B. at p. 67.)  Further, Respondent argues "the Supreme Court has never suggested that the notice component could be severed from the reasonable doubt component for purposes of applying the Apprendi-Blakely-Cunningham constitutional rule or the Almendarez-Torres exception."  (Id.)  Respondent continues, citing the decisions "federal circuit courts" as authority for its position.  (Id.)


However, Respondent's arguments conspicuously ignore Supreme Court decisions, in which the notice and reasonable doubt components of a Sixth Amendment analysis are clearly considered separate issues by the Court.  For example, in Washington v. Recuenco (2006) 126 U.S. 2546, the Court specifically declined to consider the notice issue raised by the defendant, and instead treated the case as one involving unconstitutional judicial factfinding.  (See, Washington v. Recuenco, supra, 126 U.S. 2546, 2552 n.3.)  Justice Stevens' dissent in Recuenco further illustrates the Supreme Court's view the notice and the reasonable doubt components of an Apprendi analysis are separate and distinct.  Stevens criticizes the majority for failing to address "the strongest argument in respondent's favor-namely, that Blakely errors are structural because they deprive criminal defendants of sufficient notice regarding the charges they must defend against."  (Id., at 2554 (dissenting op'n, Stevens).)


Moreover, although the issue of whether Almendarez-Torres should be overruled altogether has not been squarely presented to the Supreme Court, the writing is on the wall, and its holding has been severely limited.  In Shepard, for instance, the Supreme Court utilized the doctrine of avoiding of constitutional doubt in interpreting Almendarez-Torres, holding that even a judicial finding of a "fact about a prior conviction", as opposed to the actual fact of the prior conviction, itself, violated the Sixth Amendment.  (Shepard v. United States, supra, 544 U.S. at 25-26.)  Any finding that a defendant was on parole at the time of the commission of a given offense falls neatly into the category of facts about a prior conviction, which Shepard held required a jury verdict beyond a reasonable doubt.  


The lower court authorities cited by Respondent relating to this issue are thus irrelevant.  The Supreme Court decisions in this regard are controlling.  

IV.

THE CONSECUTIVE TERMS IMPOSED IN THIS CASE

WERE UNCONSTITUTIONAL UNDER THE REASONING OF CUNNINGHAM v. CALIFORNIA BECAUSE, ABSENT

ADDITIONAL FINDINGS OF FACT, CONCURRENT TERMS

FOR MULTIPLE OFFENSES ARE PRESUMED 

UNDER SECTION 669


Respondent insists California's statutes providing for consecutive terms of imprisonment remain constitutional under the analysis set forth in People v. Black (2005) 35 Cal.4th 1238, as no issue concerning consecutive sentencing was raised in Cunningham v. California (2007)     U.S.     ; 127 S.Ct. 856.  Therefore, Respondent reasons, those portions of Black upholding consecutive sentencing against a Sixth Amendment challenge, remain valid and controlling.  (R.A.B., at pp. 68-69.)  Further, Respondent cites a number of circuit court and out of state cases as support for the general proposition that consecutive sentencing does not implicate the Sixth Amendment right to a jury trial.  (Id., at p. 70.)  


Primarily, none of the authorities from other jurisdictions are pertinent here because none of those authorities examined California's consecutive sentencing statutes.  Second, Respondent's arguments that the portions of Black pertaining to consecutive sentencing remain good law are unpersuasive for the following reasons.


First, although the holdings in the Apprendi/Blakely/Cunningham line of cases did not specifically address the issue of consecutive sentencing, nothing in those decisions limited their applicability to challenges to enhanced punishment for individual offenses, only.  Instead, the Supreme Court categorically denounced the enhancement of criminal punishment, based upon facts other than those found by a jury beyond a reasonable doubt:

[A]ny fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.

(Apprendi v. New Jersey, supra, 530 U.S. at 490 (emphasis added).

In Blakely, the court confirmed: 


[T]he "statutory maximum" for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant.  In other words, the relevant "statutory maximum" is not the maximum sentence a judge may impose without any additional findings.  When a judge inflicts punishment that the jury's verdict alone does not allow . . . the judge exceeds his proper authority.

(Blakely v. Washington, supra, 542 U.S. at 303-304.)


There is nothing in this line of cases which justifies Respondent's narrow interpretation of the Apprendi rule to only cases involving the enhancement of an individual offense.

Respondent further posits that, even if consecutive sentencing could implicate the Sixth Amendment, there is no presumption in California for concurrent sentencing and thus, no Sixth Amendment problem with this state's consecutive sentencing structure.  (R.A.B., at p. 71.)  This contention conveniently overlooks the fact that, absent judicial findings of fact to support a consecutive term, a concurrent term is the "statutory maximum" which may be imposed under section 669 in California – plain and simple.  (Pen. Code, § 669.)

This Court implicitly recognized in Black, that in the context of a Sixth Amendment analysis of California sentencing laws, there is little to no distinction between the scheme providing for presumptive mid-terms and presumptive concurrent terms.  As a matter of fact, after erroneously finding California's upper term sentencing scheme constitutional, this Court went on to hold California's provisions for consecutive terms were constitutional based upon the "same reasoning."  (People v. Black, supra, 35 Cal.4th at 1262.)  Surely, if this Court implicitly acknowledged the similarities between these two sentencing schemes by applying the same analysis in upholding them, it follows that Cunningham's reasoning must logically apply to both schemes with equal force and California's consecutive sentencing provisions are also unconstitutional. 

Respondent attempts to characterize the factual findings required by section 669 for consecutive sentencing as merely a "statement of reasons" which function to create an appellate record sufficient to facilitate review of the trial court's exercise of discretion.  (R.A.B., at p. 74.)  Call them what you will.  Labels are simply not determinative.  They cannot change the fundamental premise underlying the Apprendi-Blakely-Cunningham line of cases, namely, that "all facts essential to imposition of the level of punishment that the defendant receives - whether the statute calls them elements of the offense, sentencing factors, or Mary Jane - must be found by the jury beyond a reasonable doubt."  (Ring v. Arizona (2002) 536 U.S. 584, at 610 (concurring op'n, Scalia).)

In California, courts may not impose a level of punishment higher than consecutive terms for multiple convictions, unless additional factual findings are made, or reasons given, by the court pursuant to section 669.  Accordingly, California's consecutive sentencing scheme violates the Sixth Amendment.

V.

FULL STRENGTH CONSECUTIVE SENTENCING PURSUANT TO SECTION 667.6 IS ALSO UNCONSTITUTIONAL UNDER THE RATIONALE OF CUNNINGHAM BECAUSE SUCH TERMS CANNOT BE IMPOSED IN CALIFORNIA WITHOUT SEPARATE JUDICIAL FACTFINDING PERMITTING  A DEPARTURE FROM THE PRESUMPTIVE SENTENCING SCHEME PROVIDED 

IN SECTION 1170.1


Respondent argues sentencing pursuant to section 667.6 does not violate a criminal defendant's Sixth Amendment right to a jury trial, generally because "just as there is no presumption of a concurrent term under section 669, there is no presumption that a consecutive sentence must be set at one-third the middle term under section 1170.1 when a defendant is convicted of certain violent sex offenses."  (R.A.B., at p. 77.)  Nonsense.


This Court in People v. Belmontes (1983) 34 Cal.3d 335, that the harsh sentencing scheme provided for by section 667.6 may not be utilized to aggravate a criminal defendant's sentence unless and until a sentencing judge makes specific factual findings justifying a departure from the one-third the middle term formula provided in section 1170.1.  (Id., at 347-349.)  Such departures represent a "separate and additional sentencing choice" to be made by the judge "very carefully for the Legislature obviously intended by the alternative language in section 667.6, subdivision (c), that this more punitive provision be reserved for the more serious sex offenders."  (Id., at 348-349.)


As a result, courts are required to state reasons for its upward departure on the record, separately and distinctly from its reasons for making other sentencing choices, such as imposing an upper term, or a simple consecutive term.  Respondent suggests the Advisory Committee notes to Rule 4.426 of the California Rules of Court provide the same reason may be used to impose both a simple consecutive term, and a full strength consecutive term under section 667.6.  (R.A.B., at pp. 77-78 (citing Advisory Com. Com., foll. Rule 4.426.))  This is simply not the case.


First of all, this Court in Belmontes made it plain a court must provide a distinct reason for choosing a full strength consecutive term under section 667.6, separate and apart from imposing either simple consecutive terms or upper terms.  (People v. Belmontes, supra, 34 Cal.3d at 347-349.)  This Court acknowledged there need not be a whole different set of criteria enacted from which a judge might select to determine whether a term under section 667.6 is appropriate.  Rather, this Court concluded courts could utilize the same set of criteria already available for judges to use in determining the propriety of simple consecutive sentencing.  Thus, it was not held in Belmontes that courts may use the same reason to impose both a simple consecutive and a full strength consecutive term.  Instead, it was held courts could pick and choose from the same list of available aggravating factors in determining whether this type of sentencing was appropriate in either case.


The Advisory Committee notes to Rule 4.426 cite Belmontes, but the language in the notes does not track the holding in Belmontes accurately.  As such, Mvuemba contends this Court should disregard the notes from the Advisory Committee, and look to the actual language of its own caselaw in analyzing this issue.


The bottom line is that a criminal defendant may not be sentenced under the harsh provisions under section 667.6, absent a specific finding, made clear on the record, which justifies such harsh punishment.  Consequently, this sentencing scheme similarly violates the Sixth Amendment.


VI.

ANY TERM IMPOSED IN THIS CASE OUTSIDE THE BOUNDS OF SECTION 654 ARE UNCONSTITUTIONAL FOR THE SAME REASONS CALIFORNIA'S UPPER TERMS, CONSECUTIVE TERMS, AND FULL STRENGTH CONSECUTIVE TERMS 

ARE UNCONSTITUTIONAL.


Respondent states multiple punishment imposed outside the scope of section 654 does not violate the Sixth Amendment for the same reasons consecutive and full strength consecutive sentencing do not violate the Sixth Amendment.  (R.A.B., at pp. 79-81.)  Respondent cites California cases pre-dating Cunningham, such as People v. Cleveland (2001) 87 Cal.App.4th 263, and People v. Solis (2001) 90 Cal.App.4th 1002, as support for this argument.  


Mvuemba will not belabor his arguments here given Respondent's position is simply that disposition of this issue is the same for reasons similar to those enunciated in the context of upper term and consecutive sentencing.  However, Mvuemba respectfully requests that this Court take a fresh look at this issue through the lens of Cunningham.  


Section 654 provides a statutory presumption prohibiting multiple punishment for multiple offenses committed during a singular course of conduct.  (Pen. Code, § 654.)  California law allows for deviation from this presumption only upon a trial court's finding the different offenses were committed with separate intents or pursuant to separate objectives.  (People v. Hicks (1993) 6 Cal.4th 784, 789.)  This is a classic example of a situation where increased punishment violates the Sixth Amendment under the rule of Apprendi.  


VII.


EVEN UNDER A HARMLESS ERROR ANALYSIS, IT

CANNOT BE SAID, BEYOND A REASONABLE DOUBT, THAT

THE ERRORS IMPLICATING MVUEMBA'S SIXTH AMENDMENT RIGHTS IN THIS CASE WERE HARMLESS.


Respondent never addresses the case of United States v. Jordan (9th Cir. 2002) 291 F.3d at 1091, cited by Mvuemba in his Opening Brief, which suggested in the context of Apprendi error, an appellate court must simply examine the sentence to determine whether it is more than what the defendant would have received absent the error.  Any attempt to try to evaluate the evidence in the case to determine what aggravating/mitigating factors might exist and to what extent either factors preponderate involves "too many unknowns to be able to say with any confidence, let alone beyond a reasonable doubt, that the error was harmless.” (Id.; see also, United States v. Banuelos (9th Cir. 2003) 322 F.3d 700, 706 n.4.)


However, even assuming for the sake of argument only, that Respondent's approach to the harmless error analysis in the context of Apprendi Sixth Amendment violations is appropriate, it still cannot be said the errors in this case were harmless.  


This was a case where the alleged victim deliberately ran away from her group home and ended up drinking and having sexual relations with multiple different young men prior to even meeting up with Appellant.  (3 R.T. pp. 346-350.)  While Respondent might feel the evidence supported the court's findings the victim was particularly vulnerable, and that Mvuemba had planned to take her somewhere remote to accomplish a sexual assault, the evidence is equally susceptible to the interpretation that Mvuemba had the impression she wanted to engage in consensual relations with him.  Here was a girl who was a thrill-seeker, who willingly went with Mvuemba to drink and engage in consensual sexual relations only to change her mind later -- or perhaps she simply got scared or embarrassed to have been stopped by the police in the company of an older man and thought it better to invent a story for the authorities so as to downplay her own promiscuity.


Further, although the court indicated her disabilities would have been readily apparent to anyone, the record is devoid of evidence specifically describing her alleged disabilities in detail.  Respondent contends she was in distress at the time she met Mvuemba.  However, no evidence suggested this would have been apparent to anyone, least of all Mvuemba.   

In fact, she told Mvuemba she liked to smoke and drink and went willingly with him to his car to do so upon his invitation.  (3 R.T. 352-354.)  Once in his car, she willingly smoked marijuana and drank the alcohol Mvuemba supplied for her.  (3 R.T. pp. 357-358.)  Her alleged vulnerability was clearly subject to dispute and it cannot be said a jury would have found her to be particularly vulnerable, in light of her thrill seeking behavior.

Whether these offenses involved a high degree of callousness is also subject to dispute.  Assuming the alleged victim went with Mvuemba willingly, it cannot be said these offenses involved a high degree of callousness in comparison with other sex offenses.  Mvuemba never forced her to come with him, drink his alcohol or smoke his marijuana.  While the offenses themselves are not excusable, it cannot be said, beyond a reasonable doubt, a jury would have found that, in the scheme of things, Mvuemba demonstrated a high degree of callousness.  

As for the finding Appellant was on parole, Respondent points to Appellant's alleged admission to arresting officers he was on parole at the time of his arrest.  (R.A.B., at p. 84.)  However, as parole can be a fluid status, even Appellant's own alleged casual admission cannot be said to be conclusive evidence, i.e., proving beyond a reasonable doubt, Appellant was, in fact on parole.  Had the jury been confronted with the task of determining whether Appellant was on parole beyond a reasonable doubt, it is possible that such flimsy evidence would not have been enough to convince them.

For all these reasons, the Apprendi errors in the present case cannot be found harmless.


VII.

CONCLUSION

For these reasons, in addition to those set forth in his Opening Brief on the Merits, Petitioner LANDU MVUEMBA respectfully requests that the decision of the Court of Appeal in this case be reversed, and that his case be remanded to the trial court for resentencing with the following directions:

(1) That, with regard to any individual conviction, in no event shall Petitioner be sentenced to any term higher than the mid-term statutorily set forth for that offense;

(2) That, in no event shall any of Petitioner's terms of imprisonment be enhanced pursuant to section 667.6;

/ / / /

/ / / /

/ / / /

/ / / /

/ / / /

/ / / /

(3) That, in no event shall Petitioner be sentenced to consecutive terms or separate terms outside of section 654.

DATED:
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