CASE NO. S149247
IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF
)

CALIFORNIA,



)







)

  Plaintiff and Respondent,
) Case No. B186622           





)

v.





) Los Angeles Sup Ct.






) Case No. SA056090-01






)

LANDU MICHAEL MVUEMBA,

) 







)

  Defendant and Petitioner.
)







)

ON APPEAL FROM THE SUPERIOR COURT OF

LOS ANGELES COUNTY

JUDGE ROBERT P. O'NEILL JUDGE PRESIDIING



        
_________
   

OPENING BRIEF ON THE MERITS



_
_________






Stephen Temko, Esq., SBN #67785

   



1620 Fifth Avenue, #800

       

San Diego, California 92101

(858) 274-3538 

Attorney for Appellant 





LANDU MICHAEL MVUEMBA
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Supreme Court 

ISSUES PRESENTED


(1)
Whether the trial court violated Petitioner's to due process and a jury trial, under the Sixth and Fourteenth Amendments to the United States Constitution, by imposing upper terms of imprisonment to Counts 3 and 4, consistent with Cunningham v. California (2007)          

     U.S.     ; 127 S.Ct. 856.


(2)
Whether the trial court similarly violated Petitioner's Sixth and Fourteenth Amendment rights by imposing full strength consecutive terms as to Counts 3 and 4, pursuant to Penal Code
, section 667.6? 


(3)
Whether the trial court violated Petitioner's Sixth and Fourteenth Amendment rights by imposing a simple consecutive term as to Count 6, pursuant to section 669?


(4)
Whether the trial court violated Petitioner's Sixth and Fourteenth Amendment rights by imposing separate terms as to Counts 5 and 6 pursuant to section 654?


(5)
Assuming Petitioner's Sixth and Fourteenth Amendment rights were violated, what is the proper remedy?

STATEMENT OF THE CASE

An amended nine-count Information was filed against Petitioner Landu Michael Mvuemba ("Petitioner") on or about July 6, 2005.  (C.T. pp. 59-69.)  Count 1 alleged Petitioner committed the offense of kidnapping, in violation of section 207, subdivision (a).  (C.T. p. 61.)  Count 2 alleged Petitioner committed the crime of kidnapping to commit another crime, namely, rape, sodomy and attempted forcible oral copulation, in violation of section 209, subdivision (b)(1).  (C.T. p. 61.)  


Count 3 alleged Petitioner committed forcible rape, in violation of section 261, subdivision (a)(2).  (C.T. p. 62.)  Count 4 alleged Petitioner committed sodomy by use of force, in violation of section 286, subdivision (c)(2).  (C.T. p. 63.)  Count 5 alleged Petitioner committed attempted forcible oral copulation, in violation of sections 664 and 288a, subdivision (c)(2).  (C.T. p. 64.)  Counts 6-9 alleged Petitioner committed four separate lewd acts upon a child of the age of 15, while he was at least 10 years older than she, in violation of section 288, subdivision (c)(1).  (C.T. p. 64.)  


Finally, the Information alleged Petitioner suffered a prior "strike" conviction, to wit, a 1997 conviction of attempted robbery, pursuant to sections 1170.12, subdivisions (a) through (d) and 667, subdivisions (b) through (i).  (C.T. p. 67.)  It was further alleged Petitioner served a prior prison term, within the meaning of sections 667.5, subdivision (b)
, and also suffered a prior serious felony conviction, within the meaning of section 667, subdivision (a)(1)
.  (C.T. p. 66.)

Prior to trial, Appellant admitted both the aforementioned prior serious felony conviction for attempted robbery and the prior prison term allegation.  (Reporter's Augmented Transcript on Appeal ("R.A.T.") pp. A-12 – A-13.)  Following a jury trial, the jury was deadlocked as to Counts 1 and 2.  (C.T. pp. 169-171.)  These charges were later dismissed.  (C.T. p. 175; 7 R.T. p. 4107.)  Appellant was acquitted as to Counts 7-9.  (C.T. pp. 165-167.)  However, the jury convicted Appellant as to Counts 3-6.  (C.T. pp. 159-162; 165-166.)

Petitioner appealed the judgment following his convictions for forcible rape, sodomy, attempted forcible oral copulation, and committing a lewd act on a child of the age of 15 years.  (Pen. Code, §§ 261, subd. (a)(2); 286, subd. (c)(2); 288a, subd. (c)(2); 664; and 288, subd. (c)(1).)  The court sentenced Petitioner to a total determinate term of 45 years, four months, as follows:

Petitioner received two full, separate and consecutive upper terms of 8 years as to the forcible rape and sodomy counts (Counts 3 and 4), pursuant to the DSL and section 667.6.  (C.T. pp. 172-173.)  He was further sentenced to a consecutive mid-term of imprisonment of 3 years for the attempted oral copulation count (Count 5), as well as a consecutive term, pursuant to section 669, of 8 months, representing one-third of the mid-term, for the lewd act on a child (Count 6).  (C.T. pp. 173-174.)  All of the foregoing terms were doubled, pursuant to California's Three Strikes Laws.  (C.T. pp. 172-174; 7 R.T. pp. 4102-4104.)  Finally, the court imposed a consecutive 5 year term, pursuant to section 667, subdivision (a)(1) for the prior serious felony conviction, and an additional, consecutive 1 year term, pursuant to section 667.5, subdivision (b), for the prior prison term allegation.  (C.T. p. 175.)

On appeal, Petitioner contended the aggravated terms imposed under the DSL, as well sections 667.6 and 669, violated his Fifth, Sixth and Fourteenth Amendment rights, and parallel California constitutional provisions, to due process and a jury trial, according to the "bright line rule" set forth in Apprendi v. New Jersey (2000) 530 U.S. 466; 120 S.Ct. 2348, and cases following in its wake.  (Appellant's Opening Brief on Appeal ("AOB"), pp. 13-21.)  Petitioner acknowledged this Court upheld California's upper term and consecutive sentencing laws against such a constitutional challenge in the case of People v. Black (2005) 35 Cal.4th 1238.  (AOB, p. 14.)  However, Petitioner maintained Black was incorrectly decided, and further noted the United States Supreme Court had granted review regarding the constitutionality of California's sentencing scheme in Cunningham v. California, supra,      U.S.     ; 127 S.Ct. 856.  (AOB, pp. 14-21.)
On or about November 30, 2006, the California Court of Appeal for the Second District, Division One, issued an unpublished opinion in which it affirmed the judgment in all respects.  On January 22, 2007, the United States Supreme Court delivered its opinion in Cunningham v. California, supra,      U.S.     ; 127 S.Ct. 856, abrogating Black.  Thereafter, on February 7, 2007, this Court granted review in this case, and in the related cases of People v. French (S148845/C050785); People v. Hernandez (S148974/D047682); People v. Pardo (S148914/E039420); and People v. Sandoval (S148917/ B187977).

STATEMENT OF FACTS

On or about April 16, 2005, the fifteen-year old victim Angela R. and her friend, Nicole, illicitly left their group home in Los Angeles together.  (3 R.T. pp. 346-347.)  Angela had lived at the group home since October of 2004.  (3 R.T. p. 346.)  That night, the two girls slept under a tree.  (3 R.T. p. 347.)  


The next day, the girls walked around the city, rode the bus and ended up at a house with a group of young men, where they smoked and drank alcohol together.  (3 R.T. p. 348.)  Angela had consensual intercourse with two or more of the young men at the house that day.  (3 R.T. pp. 349-350.)  


Afterward, Angela and Nicole went to a strip mall where they "hung out in the parking lot. (3 R.T. pp. 350-351.)   Soon, they were approached by Appellant, who asked Angela for a pen.  (3 R.T. p. 351.)  Angela gave Appellant a pen, and Appellant proceeded to write down his phone number and gave it to her.  (3 R.T. pp. 351-352.)


Appellant asked Angela, "Baby, do you smoke or drink?"  (3 R.T. p. 352.)  Angela responded affirmatively.  (3 R.T. p. 352.)  Then, Appellant suggested they go to his car, and she went with him.  (3 R.T. p. 354.)  


Appellant asked Angela how old she was and she told him she was 15.  (3 R.T. pp. 354-355.)  Appellant said, "No, you're 17."  (3 R.T. pp. 354-355.)  


They got into Appellant's car, where Appellant crushed some marijuana and rolled a joint.  (3 R.T. p. 357.)  He also gave Angela some alcohol to drink.  (3 R.T. p. 357.)  They smoked the joint together in the car and drank.  (3 R.T. pp. 357-358.)  


After they were done smoking, Appellant exposed his penis and tried to push Angela's head down toward it.  (3 R.T. pp. 358; 361-362.)  Angela pulled back and kept her lips closed.  (3 R.T. pp. 361-363.)  Then, Appellant started to move the car.  (3 R.T. p. 363.)  Angela tried to get out but Appellant closed the door and they drove to a different location.  (3 R.T. pp. 363-366.)  


Appellant told Angela to "get her ass in the back."  (3 R.T. pp. 366-367.)  Angela complied.  (3 R.T. pp. 367-368.)  Once in the back, Appellant touched Angela's breasts and pulled her pants down.  (3 R.T. p. 369.)  Then, he sucked her breast.  (3 R.T. p. 370.)  She told him to stop, but then he put his penis into her vagina.  (3 R.T. pp. 371-372.)  Appellant asked her to turn over, which she did, and then he had anal intercourse with her.  (3 R.T. p. 373.)


After Appellant was finished, he told her to "get her ass in the front," which she did.  (3 R.T. p. 374.)  Angela said she wanted to go back to her friend, Nicole, but Appellant said, "No, you're going home with me."  (3 R.T. p. 375.)  Then, they began to drive away.  (3 R.T. p. 375.)  


Officer Jesse Guizar observed Appellant's vehicle, which had no license plates, making a left hand turn onto Florence from the wrong lane on La Brea.  (3 R.T. pp. 650-651.)  Guizar followed Appellant and signaled for him to pull over the vehicle.  (3 R.T. pp. 377; 650-651.)

When he walked up to the driver's window, Guizar saw that Appellant was leaned back, and appeared to be trying to pull and/or zip up his pants.  (3 R.T. pp. 651-652.)  When Guizar knocked on the car window, Appellant faced Angela and said, "You're my cousin.  You're my cousin."  (3 R.T. p. 378.)  

Finally, Appellant rolled down his window.  (3 R.T. p. 653.)  Guizar observed Appellant appeared to be sweating.  (3 R.T. p. 653.)  Appellant  handed him a California ID.  (3 R.T. p. 653.)


Appellant told Guizar he had some weed in the car.  (3 R.T. pp. 653-654.)  Guizar asked Appellant and Angela to step out of the vehicle, which they did.  (3 R.T. p. 653.)  


At some point, Appellant told Guizar that he and Angela were cousins.  (3 R.T. p. 655.)  Guizar spoke with Angela, who denied being Appellant's cousin.  (3 R.T. p. 656.)  She told him she was a runaway and the circumstances of how she met Appellant in the parking lot of the strip mall.  (3 R.T. pp. 657-658.)  She also told Guizar generally that Appellant had asked her to touch his penis and had gotten on top of her in the back of his car, but she did not give him any further specific details.  (3 R.T. p. 658.)


Appellant was arrested and booked on a narcotics charge.  (3 R.T. pp. 659-660.)  Angela was transported to a Santa Monica rape treatment center where she underwent a sexual assault examination.  (3 R.T. pp. 658; 4 R.T. pp. 955-958.)  

A vaginal examination performed upon Angela revealed no remarkable findings.  (4 R.T. pp. 985-986.)  However, an anal exam revealed a fissure consistent with blunt force trauma.  (4 R.T. pp. 986-988.)  

DNA tests later performed revealed Appellant was not a source of the DNA in a sperm fraction obtained from Angela's vaginal lavage sample, although there was DNA belonging to at least two different males present in the sample.  (4 R.T. pp. 916-918.)  Nevertheless, in swabs of 11 out of 13 regions on Angela's body, the primary source of the DNA profile obtained was consistent with, or matched, that of Appellant.  (4 R.T. pp. 920-922.)

ARGUMENT

I.

CUNNINGHAM v. CALIFORNIA ABROGATED PEOPLE v. BLACK AND REQUIRES REVERSAL OF ALL OF THE AGGRAVATED

TERMS IMPOSED IN THIS CASE

A.
THE RELEVANT PROCEEDINGS.

The Information in this case listed several allegations of "aggravating factors" pursuant to the California Rules of Court, Rules 4.421 and 4.425.  (C.T. pp. 67-68.)  During one of the initial pre-trial hearings, the prosecutor indicated these were alleged pursuant to the requirement of "Blakely that if we proceed to trial and I have to prove circumstances in aggravation, I intend to argue that I want the high terms of the sentence."  (R.A.T. at p. C-4.)  Judge O'Neill responded, "The Black decision seems to suggest that you don't need to do that."  (Id.)  The prosecutor indicated she was not sure, so she put the allegations in the Information "in an abundance of caution."  (Id.)  The court replied, "You can do that, but whether or not that gets addressed to the jury with the charges and the like, if it went to me, I would just inform them there are other issues."  (Id.)


Ultimately, the case was, in fact, assigned to Judge O'Neill for trial.  When the case was submitted to the jury for deliberations, the aforementioned allegations of aggravating circumstances were not mentioned in any of the jury instructions.  (See, C.T. pp. 103-158.)

At the sentencing hearing in this case, the court sentenced Appellant as follows:  

On Counts 3 and 4, the court will sentence pursuant to Penal Code, Section 667.6(c) because I find that the victim was particularly vulnerable.  

She was developmentally disabled, and her condition was readily apparent to anyone, especially Mr. Mvuemba, and the crimes involved a high degree of callousness.

On Count 3, a violation of 261(a)(2) of the Penal Code, forcible rape, you'll be sent to state prison.  The high term for that charge is eight years.

I will impose the high term finding in aggravation that there is evidence of planning by taking the victim to a more remote, secluded location to accomplish this sexual assault.

I don't find any factors in mitigation.  The high term of eight years will be doubled pursuant to 1170.12(a) through (d) and 667(b) through (i) for the prior terms in prison you admitted for a total term of 16 years.

That is to be served consecutive to all charges.  On Count 4, forcible sodomy in violation of 286(c)(2), I will impose the upper term of eight years finding in aggravation at the time of this particular offense you were on parole.

I'm finding no factors in mitigation.  That as well will be doubled pursuant to 1170.12(a) through (d) and 667(b) through (i), and that will be served consecutively to all other counts.

On Counts 5 and 6, I will sentence pursuant to Penal Code section 1170.1(a).  On Count 5, attempted forcible oral copulation in violation of 664 and 288(a)(c)(2), I will impose the mid-term.  The mid-term is three years.  That will be doubled pursuant to 1170.12(a) through (d) and 667(b) through (i) for a total term of six years.

This will be ordered to be served consecutively to all counts because it was a separate act of violence towards the victim and in order to accomplish this act, you supplied the victim with alcohol and marijuana to accomplish your goals.

On Count 6, a violation of 288(c)(1), I will impose one-third the mid-term.  That is eight months.  That will be doubled pursuant to 1170.12(a) through (d) and 667(b) through (i) for a total term of one year and four months to be served consecutively to all other counts because, again, this is a separate act of violence against the victim.


(7 R.T. pp. 4102-4104.)  

. . . . .

In addition and consecutive to all these terms, you'll receive five years for the 667(a)(1) prior which you admitted, and you'll receive one year for the 667.5(b)(1) prior for which you admitted for a total term of 45 years and four months in prison.


(7 R.T. p. 4105.)

B.
STANDARD OF REVIEW.


A challenge to a criminal defendant's sentence, on the basis of Apprendi and its progeny is reviewed de novo.  (United States v. Smith (9th Cir. 2002) 282 F.3d 758, 771.)

C.
CUNNINGHAM v. CALIFORNIA CONFIRMS CALIFORNIA'S DETERMINATE SENTENCING SCHEME VIOLATES A CRIMINAL DEFENDANT'S SIXTH AND FOURTEENTH AMENDMENT RIGHTS TO DUE PROCESS AND A JURY TRIAL.


1.
Apprendi Through Cunningham. 


The Sixth Amendment to the United States Constitution provides:  "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial by an impartial jury . . . ."  (U.S. Const., amend. VI.)  Further, the Fourteenth Amendment provides:  "[N]or shall any state deprive any person of life, liberty, or property, without due process of law . . . ."  (U.S. Const., amend. XIV.)


In Jones v. United States (1999) 526 U.S. 227, a decision foreshadowing Apprendi v. New Jersey (2000) 530 U.S. 466, the United States Supreme Court alluded to potential constitutional problems with a statute allowing for an increased penalty based on facts found by a judge by a preponderance of the evidence.  (Jones v. United States, supra, 526 U.S. 227, 242-252.)  The Jones court avoided this constitutional question, however, by interpreting the statute at issue as establishing separate offenses having separate and distinct penalties, as opposed to a single offense with multiple different levels of punishment.


Later, in Apprendi, the constitutional question was "starkly presented."  (Apprendi v. New Jersey, supra, 530 U.S. at 476.)   Apprendi would have a profound impact on criminal sentencing laws nationwide, by establishing, once and for all, a criminal defendant's constitutional right to a jury determination of facts used to aggravate criminal sentences.  The Apprendi court held: "[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt."  (Id., at 490.)
In Apprendi, the defendant fired several gunshots into the home of an African-American family in Vineland, New Jersey.  After he was arrested, he made a statement that although he did not know the family, he did not want them in the neighborhood "because they are black in color."  (Id., at 470.)  

In connection with this shooting, the defendant was charged under New Jersey law with second-degree possession of a firearm for an unlawful purpose, among other things.  The parties entered into a plea agreement, whereby the defendant pleaded guilty to second degree possession of a firearm for an unlawful purpose.  (Id.)

At the plea hearing, the trial judge accepted the defendant's guilty plea.
  Subsequently, the prosecutor moved for an extended prison term for the defendant pursuant to New Jersey's hate crime statute.  That statute provided for a ten to twenty year extended term of imprisonment for Apprendi if:

. . . the trial judge [found], by a preponderance of the evidence, that "[t]he defendant in committing the crime acted with a purpose to intimidate an individual or group of individuals because of race, color, gender, handicap, religion, sexual orientation or ethnicity."

(Id. (citing N.J. Stat. Ann. §2C:44-3(e).)   


A hearing was held, wherein the trial judge heard the testimony of several witnesses, including a psychologist, character witnesses, Apprendi, himself, and the police officer to whom Apprendi had allegedly made the aforementioned statement regarding the victim family's race.  The trial court found a preponderance of the evidence supported a finding that the crime was racially motivated, and imposed an enhancement pursuant to New Jersey's hate crime statute.  (Id., at 470-471.)  Apprendi's sentence thus totaled 12 years –- or 2 years more than the statutory maximum for simple second degree possession of a firearm for an unlawful purpose.  (Id., at 471.)       


A divided New Jersey Supreme Court upheld Apprendi's enhanced sentence.  (Id., at 471.)  The United States Supreme Court granted certiorari, and reversed.


Justice Stevens, writing for the majority, began:

New Jersey threatened Apprendi with certain pains if he unlawfully possessed a weapon and with additional pains if he selected his victims with a purpose to intimidate them because of their race.  As a matter of simple justice, it seems obvious that the procedural safeguards designed to protect Apprendi from unwarranted pains should apply equally to the two acts that New Jersey has singled out for punishment.

(Id., at 476.)

The majority went on:

If a defendant faces punishment beyond that provided by statute when an offense is committed under certain circumstances but not others, it is obvious that both the loss of liberty and the stigma attaching to the offense are heightened; it necessarily follows that the defendant should not – at the moment the State is put to proof of those circumstances – be deprived of protections that have, until that point, unquestionably attached.

(Id., at 484.)

The protections of which the majority speaks in the foregoing passage are, of course, due process rights accorded under the Fifth and Fourteenth Amendments, as well as the Sixth Amendment right to jury trial.  "Taken together, these rights indisputably entitle a criminal defendant to 'a jury determination that [he] is guilty of every element of the crime with which he is charged, beyond a reasonable doubt.'"  (Id., at 477.)

The majority acknowledged the New Jersey hate crime statute was couched within the state's codes as a "sentencing enhancement" as opposed to a "crime" composed of "elements."  (Id.)  However, the Court rejected the idea that mere labels would be determinative in their inquiry.  Rather, the majority declared the "relevant inquiry is one not of form, but of effect . . . ." and "the mere presence of this 'enhancement' in a sentencing statute does not define its character."  (Id., at 496.)

The majority further observed a "defendant's intent in committing a crime is perhaps as close as one might hope to come to a core criminal offense 'element.'"  (Id., at 493 (emphasis added).)  Ultimately, the Court held that because "New Jersey's biased purpose inquiry goes precisely to what happened in the 'commission of the offense'", Apprendi had the constitutional right to a "jury trial and the right to require the prosecutor to prove guilt [as to his intent] beyond a reasonable doubt."  (Id., at 496.)  


The Supreme Court soon revisited Apprendi in the subsequent case of Blakely v. Washington (2004) 542 U.S. 296, finding Washington's criminal sentencing scheme similarly violated the Sixth Amendment right to a jury trial.  Then, in United States v. Booker (2005) 543 U.S. 220, the Court found the federal sentencing guidelines likewise unconstitutional.  

Thereafter, this Court addressed the impact of the Apprendi-Blakely-Booker line of cases upon California's own determinate sentencing laws in People v. Black, supra, 35 Cal.4th 1238.  Specifically, the Black Court considered the question of whether a criminal defendant is constitutionally entitled to a jury trial on the factors justifying either an upper or consecutive term under California law.  This Court ultimately held California's determinate sentencing scheme did not implicate the Sixth Amendment.  (Id., at 1261.)


The Black court reasoned California's "upper term is the 'statutory maximum' for purposes of Sixth Amendment analysis."  (Id., at 1257.)  Moreover, the court noted California's sentencing scheme survived constitutional scrutiny in part because it "afforded the sentencing judge the discretion to decide, with the guidance of rules and statutes, whether the facts of the case and the history of the defendant justify the higher sentence."  (Id., at 1256.)

On January 22, 2007, the United States Supreme Court overturned Black, and held California's determinate sentencing laws (DSL) are unconstitutional to the extent they authorize a judge to elevate a criminal defendant's sentence above the statutory maximum term, based upon facts not found true by a jury beyond a reasonable doubt.  (Cunningham v. California, supra,      U.S.     ; 127 S.Ct. at   )  Justice Ginsberg, writing the majority opinion, explained:

In accord with Blakely . . . the middle term prescribed in California's statues, not the upper term, is the relevant statutory maximum . . . . Because circumstances in aggravation are found by the judge, not the jury, and need only be established by a preponderance of the evidence, not beyond a reasonable doubt, the DSL violates Apprendi's bright-line rule:  Except for a prior conviction, "any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.


(Id., at ...)

2.
Cunningham Compels Reversal of the Upper Terms Imposed Pursuant to California's DSL in this Case.

a.
The Upper Term Imposed as to Count 3 Must Be Reversed Under the Authority of Cunningham.
The trial court in this case imposed the upper term of 8 years as to Count 3 (Pen. Code, § 261, subdiv. (a)(2)) 
 based upon its own factual finding there was evidence of planning because Petitioner took the victim to a more remote, secluded location to accomplish the sexual assault.  (7 R.T. p. 4103.)  The jury, on the other hand, was deadlocked as to the charges of kidnapping and kidnapping for the purposes of accomplishing a sex offense, and these charges were later dismissed.  (C.T. p. 169-171; 175; 7 R.T. p. 4107.)  Consequently, the court elevated Petitioner's sentence from the mid-term of 6 years to 8 years for Count 3, based solely upon its own factual finding, by a preponderance of the evidence, which factual allegation was never submitted to, nor found true by, the jury.  Indeed, the finding that there was evidence of planning because Petitioner allegedly took the victim to a more secluded location to assault her could even be said to be contrary to the jury's findings, as they could not reach an affirmative verdict of guilt as to the charges of kidnapping and kidnapping for the purposes of accomplishing a sex offense.

 Apprendi and Blakely established a bright-line rule, namely: any fact which elevates the sentence for a criminal offense above the proscribed statutory maximum term must be submitted to and found true by the jury beyond a reasonable doubt.  In Cunningham, the United States Supreme Court held this bright-line rule applies to findings of aggravating factors under California's DSL.  (Cunningham v. California, supra, 549 U.S.     ; 127 S.Ct. at pp. 873-877.)

For these reasons, the upper term imposed as to Count 3 in this case cannot stand.

b.
The So-Called Almendarez-Torres Exception To the Rule Established in the Apprendi-Blakely Line of Decisions Does Not Apply to Recidivist Factors Contained in Rule 4.421 of the California Rules of Court and thus, the Upper Term Imposed as to Count 4 in this Case Must Also Be Reversed.

The trial court imposed the upper term of 8 years as to Count 4 (Pen. Code, § 286, subdiv. (c)(2))
 based upon its own factual finding that Petitioner was on parole at the time of the commission of the offense.  (7 R.T. p. 4103; see also, Cal. Rules of Ct., Rule 4.421, subdiv. (b)(4).)   Here again, the factual allegation upon which the court justified the elevated term as to count 4 was never submitted to, nor found true by, the jury.


Recently, in People v. McGee (2006) 38 Cal.4th 682, this Court held "Apprendi does not preclude a court from making sentencing determinations related to recidivism."  (Id., at 707.)  This decision was based largely upon the authority of Almendarez-Torres v. United States (1998) 523 U.S. 224.  (Id., at 695-699.)   However, McGee misinterprets that authority.


In Almendares-Torres, the Supreme Court held the fact of a prior conviction need not be alleged in an indictment to elevate a defendant's criminal sentence.  (Id., at 228-235.)  The unique facts of this case are noteworthy.  In Almendarez-Torres, the defendant, not a United States citizen, pled guilty to the federal offense of illegally returning to the United States after having been previously deported.  (See, 8 U.S.C.A. § 1326 (a)(2).)  However, the indictment in his case did not specifically state the reason for his deportation was that he had suffered prior felony convictions.  Nevertheless, when the defendant pled guilty to the underlying offense, he further admitted he was deported as a result of having been convicted of three aggravated felonies.  (Almendarez-Torres, supra, 523 U.S. at 227.)  On that basis, the district court imposed a recidivist enhancement to elevate the defendant's sentence beyond that which he would have been exposed to absent the priors.  (Id.)


On appeal, the defendant challenged the sufficiency of the indictment insofar as it failed to mention his prior convictions.  (Id.)  Both the Fifth Circuit Court of Appeal and the Supreme Court, on certiorari, rejected the defendant's arguments, characterizing the enhancement statute at issue as a "penalty provision" as opposed to an element of the underlying crime.  (Id., at 227-235.)  The Supreme Court concluded it was thus unnecessary to include a priors allegation in the indictment.  (Id.)


Of particular significance is the fact Almendarez-Torres did not challenge his convictions on the basis that any heightened standard of proof had not been met.  In closing, the majority opinion contains the following remarks:

We mention one final point. Petitioner makes no separate, subsidiary, standard of proof claims with respect to his sentencing, perhaps because he admitted his recidivism at the time he pleaded guilty and would therefore find it difficult to show that the standard of proof could have made a difference to his case. Accordingly, we express no view on whether some heightened standard of proof might apply to sentencing determinations that bear significantly on the severity of sentence.
(Id., at 246 (emphasis added).)

It is clear, then, the Court specifically declined to express any opinion regarding whether the recidivist factor aggravating defendant's sentence required a factual determination by a jury beyond a reasonable doubt.  Accordingly, the holding of Almendarez-Torres is applicable only to challenges to a pleading or charging document and not to issues concerning a defendant's right to a jury trial.

In any event, subsequent Supreme Court decisions have all but explicitly overruled Almendarez-Torres.  (See, Apprendi v. New Jersey (2000) 530 U.S. 466, 487 (referencing Almendarez-Torres as "at best an exceptional departure from the historic practice we have described" and further stating "it is arguable that Almendarez-Torres was incorrectly decided."); See also,  Shepard v. United States (2005) 540 U.S. 13,    ; 125 S.Ct. 1254,     (conc. op., Thomas).)  

In fact, in Apprendi, the Court stated "it is arguable that Almendarez-Torres was incorrectly decided, and that a logical application of our reasoning today should apply if the recidivist issue were contested . . . ."  (Apprendi v. New Jersey, supra, 530 U.S. at 490.)   

More recently, the Supreme Court addressed Almendarez-Torres in Shepard v. United States, supra, 544 U.S. 13.  Justice Thomas, the "swing vote" in Almendarez-Torres, made the following remarks in his Shepard concurrence:


Almendarez-Torres . . . has been eroded by this Court's subsequent Sixth Amendment jurisprudence, and a majority of the Court now recognizes that Almendarez-Torres was wrongly decided. [citations] The parties do not request it here, but in an appropriate case, this Court should consider Almendarez-Torres' continuing viability. Innumerable criminal defendants have been unconstitutionally sentenced under the flawed rule of Almendarez-Torres, despite the fundamental "imperative that the Court maintain absolute fidelity to the protections of the individual afforded by the notice, trial by jury, and beyond-a-reasonable-doubt requirements." [citations]

(Id., at   . (citations omitted).)

Thus, the validity of the so-called Almendarez-Torres exception to the Apprendi rule is highly questionable and Almendarez-Torres is likely to be overruled by the Supreme Court in the near future.  


Regardless, at a minimum, the Shepard decision confirmed Almendarez-Torres is narrowly limited to its specific facts and its specific holding, i.e., cases in which a criminal defendant stipulates to aggravated factors at a guilty plea hearing, and challenges to the sufficiency of a charging document.  (Id., at 25; See also, Almendarez-Torres, supra, 523 U.S. at 227.)   

Moreover, even though Apprendi did not expressly decide the continued viability of Almendarez-Torres, the fact that the Supreme Court observed that "it is arguable . . .that a logical application of our reasoning today should apply if the recidivist statute were challenged" provides clear guidance here.  


Even if some recidivist factors might legitimately be found by a judge without violating due process and jury trial guarantees, the fact of being on parole is not among them.  This fact requires proof above and beyond the fact of a prior conviction.  Furthermore, the fact of being on parole cannot be proven on the basis of official records alone.  (People v. Willis (2002) 28 Cal.4th 22 [false information obtained regarding parole status of defendant by police did not provide adequate basis for warrantless parole search].)


For all these reasons, the "recidivist factor" mentioned by the court in imposing sentence upon Appellant, i.e., the fact that he was on parole increased the penalty to which Appellant was exposed absent these findings.  Such a factual finding should have been made by a jury.

2.
The Full Strength Consecutive Terms Imposed as To Counts 3 and 4 Pursuant to Section 667.6 Should Be Reversed.


Not only did Petitioner receive the high terms as to Counts 3 and 4, but the court imposed them fully, separately and consecutively, pursuant to section 667.6, subdivision (c), on the basis of its own factual determinations that:  (1) the victim was particularly vulnerable as she was developmentally disabled; and (2) the offenses involved a high degree of callousness.  (7 R.T. pp. 4102-4103.)  Neither of these facts was found true by the jury.

Section 1170.1 provides where a criminal defendant is convicted if two or more felonies, and consecutive terms are imposed, the sentence shall generally consist of a principal term, one or more subordinate terms and any applicable enhancement terms.  The section further provides:

The subordinate term for each consecutive offense shall consist of one-third of the middle term of imprisonment prescribed for each other felony conviction for which a consecutive term of imprisonment is imposed. 

(Pen. Code, §1170.1, subd. (a) (emphasis added).)

Clearly, the plain language of section 1170.1, i.e., the use of the word "shall", creates a mandatory sentencing presumption in favor of imposing only one-third of the middle term for all consecutive/subordinate terms imposed.  


Section 667.6, on the other hand, provides for the imposition of full, separate and consecutive terms for each subordinate term for certain enumerated sex offenses, "in lieu of the term provided in section 1170.1."  (Pen. Code, §§ 667.6, subdivs. (c)
 and (d).)   In other words, Section 667.6 allows for an upward departure from the principal/subordinate scheme set forth in section 1170.1, under certain specified circumstances.

Imposition of full, separate and consecutive sentences under subdivision (c) rests within the court's discretion, but the court is required to first make specific factual findings justifying a departure from the presumptive sentencing scheme proscribed by section 1170.1.  (People v. Belmontes (1983) 34 Cal.3d 335, 347-348; People v. Thomas (1990) 218 Cal.App.3d 1477, 1489; People v. Smith (1984) 155 Cal.App.3d 539, 543; see also, Cal. Rules of Ct., Rule 4.426
.)   "This decision must be made thoughtfully because the Legislature obviously intended by the alternative language in section 667.6, subdivision (c), that the more punitive statute be utilized for the more serious sex offenders."  (People v. Wilson (1982) 135 Cal.App.3d 343, 353.)    

The imposition of full strength consecutive sentencing for sex offenses under section 667.6, subdivision (c) requires judicial fact-finding by a mere preponderance of the evidence, beyond what is implicit in an underlying jury verdict.  Thus, this sentencing procedure violates a criminal defendant's constitutional rights to a jury trial and due process of law, per the Apprendi/Blakely bright line rule.

While the Cunningham decision did not directly address the issue of whether 667.6 survives constitutional scrutiny, the reasoning employed in that decision regarding upper term sentencing applies with equal force here.  There is no qualitative difference between the manner in which California's sentencing scheme allows for the imposition of upper terms following the finding of facts in aggravation, and the manner in which California allows for aggravation of sex offense sentences under section 667.6.  Just as section 1170 provides a statutory presumption in favor of the mid-term, so too does section 1170.1 provide for a statutory presumption in favor of one-third of the mid-term for all subordinate terms.  The court may only depart from the presumptive term set forth in section 1170.1 after having stated its reasons for doing so on the record.  This procedure is identical to that which Cunningham invalidated with reference to upper term sentencing in California.

Distilled to its essence:  the California Legislature has determined, in multiple conviction cases, it will not permit subordinate terms to exceed one third of the length of the middle term for that offense, unless a sentencing judge finds additional facts justifying such a departure from the norm.  Should the judge make the requisite additional findings of fact, the defendant is necessarily exposed to sentence greater than that which he would have been in the absence of such findings.  As such, the sentencing structure for aggravated sex offenders in California presents the archetypical Apprendi problem.  When “a defendant faces punishment beyond that provided by statute when an offense is committed under certain circumstances but not others” - “it necessarily follows that the defendant should not - at the moment the State is put to the proof of those circumstances - be deprived of protections that have, until that point, unquestionably attached.” (Apprendi v. New Jersey, supra, 530 U.S. at 484.)  Sentencing under section 667.6 unconstitutionally deprives defendants of precisely those due process and jury trial protections.


As noted above, subdivision (c) of section 667.6 gives the judge discretion to either impose or not impose aggravated terms under its provisions.  However, as the Supreme Court stated in Cunningham:

[B]road discretion to decide what facts may support an enhanced sentence, or to determine whether an enhanced sentence is warranted in any particular case, does not shield a sentencing system from the force of our decisions. If the jury's verdict alone does not authorize the sentence, if, instead, the judge must find an additional fact to impose the longer term, the Sixth Amendment requirement is not satisfied.

(Cunningham, supra,      U.S.     ; 127 S.Ct. at 858.)
  


Without question, the full strength consecutive terms under section 667.6 are not authorized without additional judicial factfinding.  Consequently, it is unconstitutional and the terms imposed pursuant to that statute in this case must be reversed.

3.
The Consecutive Terms Imposed Pursuant to Section 669 Should Be Reversed.


The court imposed a simple consecutive term in this case as to Count 6 (Pen. Code, § 288 (c)(1), after finding (1) it constituted a separate act of violence against the victim; and (2) Petitioner supplied the victim with alcohol and marijuana to accomplish his goals.  (7 R.T. 4104.)  The jury made no such findings in their verdict.

Because they apply with equal force, Petitioner incorporates by reference here the arguments made previously regarding the reasons section 667.6 runs afoul of Apprendi and Blakely, in part I.C.2, above, and adds the following thoughts:

Under California law, concurrent sentencing is presumptive.  (In re Walters (1995) 39 Cal.App.4th 1546, 1552-1553 [Section 669 requires concurrent sentencing in absence of express statement of reasons otherwise]; See also, People v. Bruner (1995) 9 Cal.4th 1178, 1181-1182 ["The court failed to specify whether the new term would be concurrent with, or consecutive to, the revocation term.  Accordingly, it became a concurrent sentence by operation of law."]  As is the case with imposition of full strength consecutive terms under section 667.6, should the sentencing court impose simple consecutive sentences, it is required to articulate its reasons for doing so.  

In People v. Black, supra, 35 Cal.4th 1248, this Court held, "[t]he same reasoning that leads us to conclude that a jury trial is not required on aggravating factors that justify imposition of the upper term leads us to conclude that a jury trial is not required on the aggravating factors that justify consecutive sentences."  (Id., at 1262.)  However, Cunningham specifically determined Black's reasoning was flawed with respect to upper term sentencing.  Likewise, if Black's analysis was flawed as to upper term sentencing, its analysis must also be flawed as to consecutive sentencing.  As a result, Black's holding that California's consecutive sentencing structure withstands constitutional scrutiny must be revisited and overturned.

3.
The Term(s) Imposed Pursuant to Section 654 Should Be Reversed.


The trial court indicated it was imposing separate, consecutive terms as to Counts 5 and 6 in part because they represented "separate acts of violence" against the victim.  (7 R.T. p. 4104.)  

Generally, when a criminal defendant is convicted of multiple different offenses for either the same act or omission, or for acts that occur during an indivisible course of conduct, section 654 prohibits multiple punishment.  (Pen. Code, § 654; People v. Perez (1979) 23 Cal.3d 5454, 551.)  


To determine whether a course of conduct is "indivisible", California courts employ the "intent and objective" test.  (Neal v. State of California (1960) 55 Cal.2d 11, 19; See also, People v. Latimer (1993) 5 Cal.4th 1203, 1208.)  California courts have declared that a defendant's "intent and objectives" are questions for the trial court, not the jury.  (People v. Osband (1996) 13 Cal.4th 622, 730.)  


Section 654 sets the "maximum penalty" for conduct punishable in "different ways by different provisions of law."  (Pen. Code, § 654.)  The "maximum penalty" constitutes punishment "under the provision that provides for the longest term of imprisonment, but in no case shall the act or omission be punished under more than one provision."  (Id.)  This is the "maximum penalty" at issue here.


Here, too, Petitioner incorporates by reference the arguments set forth above, in parts I.C.2 and 3 regarding the reasons his aggravated terms were unconstitutional.  For many of the same reasons, any term imposed separately, outside of the parameters of section 654, following a judicial finding the offenses constituted separate or divisible acts, and absent a jury verdict supporting that finding, violates a defendant's right to a jury trial and due process.

“[T]he relevant ‘statutory maximum’ is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings.”  (Cunningham, supra,      U.S.      ; 127 S.Ct. 856, 860 (citing Blakely, supra, 542 U.S. at 303-304.)  (emphasis in original).)  The additional findings made by the judge in this case exposed Petitioner to a greater sentence than he would have been otherwise.  For these reasons, the term imposed as to Count 6 should be reversed.

D.
THE ONLY LEGITIMATE REMEDY IN THIS CASE IS TO REMAND FOR RESENTENCING WITHOUT OPERATION OF THE UNCONSTITUTIONAL FINDINGS IN AGGRAVATION.


In Washington v. Recuenco (2006) 548 U.S.     ; 126 S.Ct. 2546, the Supreme Court held the failure to submit a sentencing factor to the jury is not structural error and may be subject to review for harmlessness under Chapman v. California (1967) 386 U.S. 17, 34. (Id., at 2551-2553 [reversal required unless it appears “beyond a reasonable doubt that the error complained of did not contribute to the verdict obtained.”)  The Court explained that, following Apprendi, sentencing factors have been treated as elements of a crime, subject to proof to a jury beyond a reasonable doubt.  Consequently, relying on Neder v. United States (1999) 527 U.S. 1, the court found the situation analogous to that where removal of an element of an offense from the jury's consideration is subject to harmless error analysis.  (Id., at 2552-2553.)


“As there is little judicial experience on this issue, it is not perfectly clear how to analyze whether the Apprendi error is harmless.”  (United States v. Jordan (9th Cir. 2002) 291 F.3d at 1091, 1095.  In Jordan, the Ninth Circuit Court observed there are two possible approaches to the analysis:

One is that we might look only at the sentence received to see if it is greater than the maximum sentence the defendant would have faced. The other is that, instead, we might canvass the record to see whether, had the defendant been properly indicted and the jury properly instructed, we could say beyond any reasonable doubt that the defendant would have been found guilty of the more severely punished crime.
(Id.)

Ultimately, the Ninth Circuit Court concluded the first approach was the best route because the second involved "too many unknowns to be able to say with any confidence, let alone beyond a reasonable doubt, that the error was harmless.” (Id.; see also, United States v. Banuelos (9th Cir. 2003) 322 F.3d 700, 706 n.4.)

Petitioner submits the approach favored in Jordan should be followed by this Court in assessing whether the failure to submit the subject factors in aggravation constituted harmless error.  Regardless, under either approach, the error cannot be said to have been harmless beyond a reasonable doubt.

Under the first approach, looking to the terms imposed by the court, including the upper terms and consecutive, full strength terms, it is clear that absent the constitutionally infirm judicial findings of fact, Petitioner would have suffered a much lesser sentence than that actually imposed.  Thus, the error was not harmless.

Under the second approach, a review of the evidence in the case is of little help to determine the harmlessness of the error.  The record provides no guidance as to how the court would have proceeded had it not made its own factual findings in aggravation by a preponderance.  Even assuming, without conceding, the factual finding made by the judge that Petitioner was on parole at the time of the commission of the offenses, was constitutionally valid, it cannot be said how this single factor would have been applied by the Court to aggravate Appellant's terms.

Furthermore, this Court is precluded from speculating as to what the jury would have done had the relevant factors in aggravation been submitted to them because there was no statutory authority which allowed for the submission of such factors to the jury in the first instance.  Any attempt to determine whether the jury would have found the aggravating factors true, had they been submitted to them, assumes there was a valid procedural mechanism in place which allowed for such submission in the first instance.  This is not the case.  There is no legitimate way to inquire as to whether a jury could reasonably have found any of the sentencing factors in this case true because California's sentencing laws did not, and still do not, permit juries to make such findings.  Rather, sections 1170, 1170.1, 654 and 669 explicitly state the pertinent findings in aggravation are to be made by the sentencing judge.

Nor can this case be remanded with directions that the factors in aggravation be tried to a jury as that would violate the separation of powers doctrine.  (Cal. Const., art. III, §3.)  Only the Legislature can define crimes and their respective elements.  (Keeler v. Superior Court (1970) 2 Cal.3d 619, 631.)  Under Apprendi, Blakely, and Cunningham, factors in aggravation constitute elements of a given crime, and the Legislature cannot delegate the power to define those elements to the judiciary.  (Keeler v. Superior Court, supra, 2 Cal.3d at p. 632; see also, People v. Figueroa (1999) 68 Cal.App.4th 1409, 1414.)

Reformation of the sentencing statutes by the judiciary to allow for juries to decide factors in aggravation would be tantamount to usurping the powers of the Legislature, which is already in the process of reforming California's sentencing laws to conform with Cunningham.  (See Sen. Bill No. 40 (2007-2008 Reg. Sess.)  As the Supreme Court aptly observed in this context:  

It is one thing to fill a minor gap in a statute - to extrapolate from its general design details that were inadvertently omitted. It is quite another thing to create from whole cloth a complex and completely novel procedure and to thrust it upon unwilling defendants for the sole purpose of rescuing a statute from a charge of unconstitutionality.

(United States v. Jackson (1968) 390 U.S. 570.)
In sum, as a matter of state and federal law, the harmless error analysis cannot apply to salvage the findings in aggravation in this case.  The sole remedy is to reverse Petitioner's sentence with directions that (1) only the midterm be imposed for the principle term; (2) that any consecutive terms run concurrently; and (3) that the full strength consecutive terms imposed under section 667.6 be replaced with terms following the principal/subordinate scheme provided in section 1170.1. 

II.

PETITIONER MVUEMBA JOINS IN THE RELATED BRIEFING OF APPELLANTS IN THE COMPANION APPEALS REGARDING THE APPLICABLIITY OF CUNNINGHAM AND 

THE ISSUE OF REMEDY 

The Court has ordered supplemental briefing in People v. Towne (S125677, rev. gr. July 14, 2004), People v. French (S148845), People v. Pardo (S148914), People v. Sandoval (S148917) and People v. Hernendez (S148974). These cases raise issues regarding the applicablility of Cunningham, Blakely and Almendarez-Torres to judicial fact finding in sentencing of either the upper term and/or consecutive sentences, including findings related to prior convictions and criminal history, and/or issues relating to separate terms imposed outside of section 654, and/or issues regarding the appropriate remedy for such Cunningham violations.  Pursuant to California Rule of Court, Rule 8.200, subdivision (a)(5), Petitioner joins in the arguments and briefing in those cases. 

III.

CONCLUSION

For all the aforementioned reasons, Petitioner LANDU MVUEMBA respectfully requests that the decision of the Court of Appeal in this case be reversed, and that his case be remanded to the trial court for resentencing with the following directions:

(1) That, with regard to any individual conviction, in no event shall Petitioner be sentenced to any term higher than than the mid-term statutorily set forth for that offense;

(2) That, in no event shall any of Petitioner's terms of imprisonment be enhanced pursuant to section 667.6;

(3) That, in no event shall Petitioner be sentenced to consecutive terms or separate terms outside of section 654.
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� Hereafter, all statutory references shall be to the California Penal Code, unless otherwise indicated.


	


� The prior prison term was alleged to have been served for a second-degree burglary conviction in 2001, in violation of section 459.  (C.T. p. 66.)





� The prior serious felony conviction was alleged to have been a 1997 conviction for attempted robbery, in violation of sections 664 and 211.  (C.T. p. 66.)





� Apprendi also pleaded guilty to two other counts set forth in the grand jury's indictment in his case.  However, for purposes of this argument, these other pleas are not relevant, and Appellant does not address them herein.





� Section 264 provides, in pertinent part:  





	Rape, as defined in Section 261 . . . is punishable by imprisonment in the state prison for three, six or eight years.


(Pen. Code, § 264, subdiv. (a).)





� Section 286 provides, in relevant part:





	Any person who commits an act of sodomy when the act is accomplished against the victim's will by force, violence, duress, menace, or fear of immediate bodily injury on the victim or another person shall be punished by imprisonment in the state prison for three, six or eight years.


(Pen. Code, § 286, subdiv. (c)(2).)


� Section 667.6, subdivision (c) provides, in part:





	In lieu of the term provided in Section 1170.1, as full separate and consecutive term may be imposed for each violation of . . . subdivision (a) of Section 261 . . . [or] Section 286 . . . whether or not the crimes were committed during a single transaction . . . .


(Pen. Code, § 667, subdiv. (c).)





� Rule 4.426 provides, in relevant part:  





	. . . [T]he sentencing judge shall . . . determine whether to impose a full, separate and consecutive sentence under 667.6(c) for the violent sex crime or crimes in lieu of including the violent sex crimes in the computation of the principal and subordinate terms under section 1170.1(a).  A decision to impose a fully consecutive sentence under section 667.6(c) is an additional sentence choice which requires a statement of reasons separate from those given for consecutive sentences, but which may repeat the same reasons.  The sentencing judge is to be guided by the criteria listed in rule [1] 4.425, which incorporates rules [2] 4.421 and 4.423, as well as any other reasonably related criteria as provided in rule 4.408.


(Cal. Rules of Ct., Rule 4.426, subdiv. (b) (emphasis added).)





� Petitioner did not brief this specific related issue below.  However, given the holding in Cunningham, Petitioner contends any term imposed in his case outside of the parameters of section 654 were unconstitutional and therefore, unauthorized under California law.  Further, Petitioner raises the issue at this time pursuant to Rule 8.516 of the California Rules of Court.
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