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       No. 79557

vs.

KEVIN MICHAEL BLACK,



Defendant and Appellant.

_______________________________________/

MR. BLACK’S SUPPLEMENTAL OPENING BRIEF 

INTRODUCTION


Pursuant to this Court’s order of February 21, 2005, Mr. Black submits this supplemental brief to address the effect of Cunningham v. California (2007) 127 U.S. ___, 127 S.Ct. 856 TA \l "Cunningham v. California (2007) 127 U.S. ___, 127 S.Ct. 856" \s "127 S.Ct. 856" \c 3  [“Cunningham”] on his case.  Specifically this Court asked petitioner to address the following questions:

(1) Is there any violation of the defendant’s Sixth Amendment rights under Cunningham if the defendant is eligible for the upper term based upon a single aggravating factor that has been established by means that satisfy the governing Sixth Amendment authorities – in the present case, for example, by the defendant’s prior convictions or by the jury’s finding that the offense involved force or fear – even if the trial judge relies on other aggravating factors (not established by such means) in exercising his or her discretion to select among the three sentences for which the defendant is eligible?

(2) Does Cunningham affect this court’s conclusion in People v. Black (2005) 35 Cal.4th 1238, 1261 – 1264 TA \l "People v. Black (2005) 35 Cal.4th 1238, 1261 - 1264" \s "35 Cal.4th 1238" \c 3 , that Blakely v. Washington (2004) 542 U.S. 296 TA \l "Blakely v. Washington (2004) 542 U.S. 296" \s "542 U.S. 296" \c 3  does not apply to the imposition of consecutive sentences under Penal Code section 669 TA \l "Penal Code section 669" \s "PENAL CODE section 669" \c 6 ? 


The United States recent decision is Cunningham strengthened appellant’s arguments because it emasculated the underpinnings in People v. Black (2005) 35 Cal.4th 1238 TA \s "35 Cal.4th 1238"  [“Black”] and re-emphasized as a bright line rule that the “'statutory maximum' for Apprendi
 purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant.’" (Cunningham, supra, at 868 TA \s "127 S.Ct. 856"  quoting Blakely (2004) 542 U.S., at 303, 124 S. Ct. 253 [“Blakely”] TA \s "542 U.S. 296" ; emphasis in the original.) 

The High Court’s decision in Cunningham applies to both the imposition of the aggravated term and consecutive sentences. Cunningham was based on a criminal defendant’s constitutional right under the Sixth Amendment to have a jury determine beyond a reasonable doubt ANY fact “that exposes a defendant to a potential sentence.” (Cunningham, supra, at 863 TA \s "127 S.Ct. 856"  – 864 referencing Jones v. United States (1999) 526 U.S. 227 [119 S. Ct. 1215 TA \l "Jones v. United States (1999) 526 U.S. 227 [119 S. Ct. 1215" \s "526 U.S. 227" \c 3 ] and Apprendi v. New Jersey  (2000) 530 U.S. 466 [120 S. Ct. 2348 TA \l "Apprendi v. New Jersey  (2000) 530 U.S. 466 [120 S. Ct. 2348" \s "530 U.S. 466" \c 3 ].) Because in California a criminal defendant is not exposed to aggravated or consecutive sentencing absent a finding of extrinsic facts, the principles set forth in Cunningham apply to consecutive sentencing. 

Moreover, one Blakely complaint, aggravating factor will not suffice. A criminal defendant is neither exposed to imposition of the aggravated term until and unless the jury finds sufficient factors in aggravation to permit a court to properly exercise its discretion to impose these terms. Therefore, pursuant to Cunningham, all factors in aggravation must be tried to a jury and found beyond a reasonable doubt. 


ARGUMENT

I.

CUNNINGHAM STRENGTHENS

MR. BLACKS ARGUMENTS THAT

BEFORE CONSECUTIVE SENTENCES

MAY BE IMPOSED, A JURY MUST

FIND EXTRINSIC FACTS BEYOND

A REASONABLE DOUBT

A. Introduction


In his Opening Brief on the Merits [“OBM”], Mr. Black asserted that the United States Supreme Court’s decisions in Apprendi and Blakely precluded the imposition of consecutive sentences absent a jury finding of extrinsic facts beyond a reasonable doubt. Mr. Black argued that the language of Penal Code section 669 TA \s "PENAL CODE section 669"  indicated that concurrent sentencing was the presumptive term and the language of Apprendi and Blakely, which defined the maximum term as that permitted by jury verdict alone, constrained a trial court’s discretion to impose consecutive sentences. In fact, absent a jury finding (other than a prior conviction), a court has no discretion to impose consecutive sentences. The United States Supreme Court’s recent decision in Cunningham has strengthened those arguments. 

B. The Holding In Cunningham


As this Court is aware, in Cunningham, the United States Supreme Court struck down California’s Determinate Sentencing Law and found that the midterm was the relevant statutory maximum because aggravating facts necessary to impose the upper term “ depend on facts found discretely and solely by the judge.” (Cunningham, supra, 127 S. Ct. at 873 TA \s "127 S.Ct. 856" .) The Cunningham Court laid to rest concerns that its decision in United States v. Booker (2005) 543 U.S. 220, 125 S.Ct. 738 TA \l "United States v. Booker (2005) 543 U.S. 220, 125 S.Ct. 738" \s "543 U.S. 220" \c 3  marked a retreat from its holding in Blakely v. Washington (2004) 542 U.S. 296, 124 S.Ct. 2531 TA \s "542 U.S. 296"  [“Blakely”] and reaffirmed the bright line rule established in Apprendi that  "any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt. 530 U.S., at 490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 TA \s "530 U.S. 466" ...” (Cunningham, supra, 127 S. Ct. 856, 864 TA \s "127 S.Ct. 856" .)

The Cunningham Court disapproved this Court’s opinion in Black and held that neither 1) a trial court’s broad discretion to determine what facts may support an enhanced sentence, 2) the benefits that criminal defendants may have received under the California’s Determinate Sentencing Law [“DSL”], nor 3) a defendant’s right to a jury trial on statutory enhancements shielded the DSL from constitutional scrutiny. (Cunningham, supra, at 869 TA \s "127 S.Ct. 856" .) Further, the Cunningham Court found that California’s DSL was unconstitutional and infringed on a criminal defendant’s 6th and 14th Amendments right to a trial by jury because it permitted a judge to impose a sentence in excess of the statutory maximum based on a fact, other than a prior conviction, that was not found by a jury beyond a reasonable doubt nor admitted by the defendant. (Id. at 860 TA \s "127 S.Ct. 856" , 871.) 


Because Cunningham was sentenced to the upper term for the continuous sexual abuse of a child under 14 (Pen. Code § 288.5 TA \l "Pen. Code § 288.5" \s "PA ADC § 288.5" \c 12 , subd. (a)) without the requisite jury determination of aggravating factors, the High Court reversed the judgment of the California Court of Appeal in part, and directed California to alter its sentencing scheme in a manner that respects the federal Constitution. (Cunningham, supra, at 870 TA \s "PA ADC § 288.5"  – 871.) The Cunningham Court did not consider how its precedent affected consecutive sentencing. 

C. The United States Supreme Court’s Holding In Cunningham Strengthens Mr. Black’s Argument That He Was Entitled To Have The Jury Find Beyond A Reasonable Doubt Aggravating Facts That Subjected Him To The Imposition of Consecutive Terms


Mr. Black asserts that the same considerations that rendered Penal Code section 1170 TA \l "Penal Code section 1170" \s "PENAL CODE section 1170" \c 6 , subdivision (b) unconstitutional apply to consecutive sentencing (Pen. Code §§ 669 & 1168 TA \l "Pen. Code §§ 669 & 1168" \s "PA ADC §§ 669 & 1168" \c 12 ), as well. As discussed in Mr. Black’s Opening Brief on the Merits at pages 29 - 30, concurrent sentencing is the presumptive term in California. The legislative history of Penal Code section 669 TA \s "PENAL CODE section 669"  indicates a legislative preference for a concurrent term. (OBM at p. 30.) Furthermore, sentencing a defendant to concurrent terms is not an act of grace. Rather, a consecutive sentence is an enhancement that requires a statement of reasons. (People v. Torres (1987) 188 Cal.App.3d 723, 736 TA \l "People v. Torres (1987) 188 Cal.App.3d 723, 736" \s "188 Cal.App.3d 723" \c 3 ; People v. Lewis (1991) 229 Cal.App.3d 259, 267 TA \l "People v. Lewis (1991) 229 Cal.App.3d 259, 267" \s "229 Cal.App.3d 259" \c 3 .) Mr. Black acknowledges that the advisory notes to California Rules of Court, rule 4.405, relying People v. Tassell (1984) 36 Cal.3d 77, 90 TA \l "People v. Tassell (1984) 36 Cal.3d 77, 90" \s "36 Cal.3d 77" \c 3 , state that a consecutive sentence is not an enhancement. A review of the opinion in Tassell reveals, however, that Tassell reached no such conclusion.  In Tassell, this Court considered whether the trial court could add enhancements for prior convictions to each of the defendant’s violent sexual assault counts of conviction and concluded it could not. This Court never considered whether a consecutive sentence was an enhancement and “it is axiomatic that cases are not authority for propositions not considered.” (People v. Casper (2004) 33 Cal. 4th 38 TA \l "People v. Casper (2004) 33 Cal. 4th 38" \s "33 Cal.4th 38" \c 3 ; Amwest Surety Ins. Co. v. Wilson (1995) 11 Cal.4th 1243, 1268 TA \l "Amwest Surety Ins. Co. v. Wilson (1995) 11 Cal.4th 1243, 1268" \s "11 Cal.4th 1243" \c 3 .) 


Moreover, as discussed at petitioner’s OBM at pages 31 – 33, under the definition of the maximum term as set forth in Blakley and its progeny, a concurrent sentence is the statutory maximum to which a defendant may be sentenced for multiple counts because a trial court has no discretion to impose a consecutive term absent a finding of extrinsic facts. (Pen. Code § 1170 TA \l "Pen. Code § 1170" \s "PA ADC § 1170" \c 12 , subd. (c); Cal. Rules of Court, rule 406 (a); People v. Tran (1996) 47 Cal.App.4th 759, 774 TA \l "People v. Tran (1996)., 47 Cal.App.4th 759, 774" \s "47 Cal.App.4th 759" \c 3 .) Accordingly, Cunningham affects the imposition of consecutive sentencing as well as the imposition of the aggravated term.


Mr. Black acknowledges that recently in People v. Hernandez, 2007 Cal. App. LEXIS 257, filed February 26, 2007, the Third District Court of Appeal reached a contrary result and held that Blakely, Apprendi and Cunningham did not apply to consecutive sentencing because neither Penal Code section 669 TA \s "PENAL CODE section 669" , nor the requirement that a trial court state reasons for imposing a consecutive sentence “create[s] a presumption or other entitlement to concurrent sentencing.” (People v. Hernandez, supra TA \s "PENAL CODE section 669" , 2007 Cal. App. LEXIS 257, *5.) Reaching this conclusion, the Court of Appeal states,  “In this state, every person who commits multiple crimes knows he or she is risking consecutive sentencing.” (Id. at *6 TA \s "PENAL CODE section 669" .) 


The problem with the Hernandez Court’s analysis is this: Following the United States Supreme Court’s decisions in Apprendi, Blakely and Cunningham, a California criminal offender knows that he or she risks an aggravated or consecutive sentence only if the jury finds facts, extrinsic to its verdict, that subjects him or her to these terms because the maximum term authorized by statute is that supported solely by the jury verdict. As the United States Supreme Court noted in Blakely, “Whether the judge’s authority to imposed an enhanced sentence depends on finding a specified fact (as in. Apprendi), one of several specified facts (as in Ring)
, or any aggravating fact, it remains the case that the jury’s verdict alone does not authorize the sentence.” (Blakely, supra, 542 U.S. at 305 TA \s "542 U.S. 296" ; emphasis in the original.) 


Thus, the Hernandez Court’s reasoning it faulty and petitioner asks this Court to disapprove it.

D. Holdings Of Our Sister States Support This Result



Since this Court’s opinion in Black, the Supreme Courts of two of our sister states have held that Blakely rendered the imposition of consecutive sentencing unconstitutional. (In re VanDelft (2006) 158 Wn.2d 731, 147 P.3d 573 TA \l "In re VanDelft (2006) 158 Wn.2d 731, 147 P.3d 573" \s "158 Wash.2d 731" \c 3  [“VanDelft”]; Ohio v. Foster et al (2006) 109 Ohio CT.3d 1, 845 N.E.2d 470 TA \l "Ohio v. Foster et al (2006) 109 Ohio CT.3d 1, 845 N.E.2d 470" \s "845 N.E.2d 470" \c 3 ; cert den. Foster v. Ohio 2006 U.S. LEXIS 7863 (U.S. Oct. 16, 2006) [“Foster”].)
 These cases are instructive. 


In VanDelft, supra TA \s "158 Wash.2d 731" , the defendant was convicted of 5 separate incidents of sexual misconduct that occurred between June 13 and September 12, 2001 in Spokane.  The jury found Van Delft guilty in count one of felony kidnapping in the second-degree with sexual motivation and in counts three and six of felony attempted kidnapping for a sexual purpose. The convictions in counts 2, 4 for communication for a minor with a sexual purpose and 5 for intimidation with a dangerous weapon were gross misdemeanors. The jury also found that Van Delft used a deadly weapon (a knife) during the kidnapping and one the attempted kidnappings. (Id. at 733 TA \s "158 Wash.2d 731" .) 


At sentencing the trial court imposed terms within the standard range. It imposed consecutive sentences for the two attempted first-agree kidnapping counts consecutively as required by statute. (RCW 9.94A.589(1)(b) TA \l "RCW 9.94A.589(1)(b)" \s "WA ST 9.94A.589(1)(b)" \c 6 ; RCW 9A.40.020 TA \l "RCW 9A.40.020" \s "WA ST 9A.40.020" \c 6  [defining kidnapping]; RCW 9A.28.020 TA \l "RCW 9A.28.020" \s "WA ST 9A.28.020" \c 6 [attempt]; RCW 9.94A.030 TA \l "RCW 9.94A.030" \s "WA ST 9.94A.030" \c 6  (41)(vi) & (ix) [defining “serious, violent offense to include first-degree kidnapping and attempts].)
 The court also ran the remaining offenses consecutively. The court stated that it ran count one consecutively because the offenses involved “distinct criminal acts” and a “concurrent sentence on count one would result in a sentence that was ‘clearly too lenient.’” (Van Delft, supra, at 735 TA \s "WA ST 9.94A.030" .) 


Van Delft filed a personal restraint petition and alleged that Blakely prohibited the imposition of consecutive sentences on count one. RCW 9.94A.589 TA \l "RCW 9.94A.589" \s "WA ST 9.94A.589" \c 6  (1)(a) 
 mandated the concurrent term for offenses that were not serious and violent, as defined. In order to sentence a defendant to a consecutive term, a trial court had to look to the “exceptional sentencing scheme” in RCW 9.94A.535 TA \l "RCW 9.94A.535" \s "WA ST 9.94A.535" \c 6 , which mandated the use of an aggravating factor before consecutive sentences could be imposed. 


Citing Blakely, the Washington Supreme Court held that the trial court’s decision to sentence Van Delft to a consecutive sentence was based upon a factual finding that it was no longer empowered to make. Because its sentence was predicated on its finding that a concurrent sentence on count one would be too lenient, the sentence violated Apprendi and Blakely and it was necessary for the trial court to impose a concurrent sentence on count one. (Id. at 742 TA \s "WA ST 9.94A.535"  – 743.) 


Similarly, in Ohio v. Foster, et al, supra TA \s "WA ST 9.94A.535" , 109 Ohio St. 3d 1, 845 N.E.2d 470 TA \l "109 Ohio St. 3d 1, 845 N.E.2d 470" \s "109 Ohio St.3d 1" \c 3 , in four consolidated cases, three of which challenged consecutive sentencing, the Supreme Court of Ohio considered the impact of Blakely on its sentencing scheme.  Ohio’s criminal sentencing statutes were similar in many respects to the way California’s sentencing laws operated prior to the United States Supreme Court’s decision in Cunningham. Ohio had a hybrid-sentencing scheme prior to Blakely; some offenses carried indeterminate terms, however, most offenses had determinate sentences. (See Revised Code [“R.C.”] 2929.14, which sets out penalties for crimes in Ohio.) Although consecutive sentencing was mandatory for several crimes, usually the trial court had the discretion to sentence a defendant to consecutive sentences pursuant to R.C. 2929.14, subdivision (E)(4) only if it made several distinct findings by clear and convincing evidence. R.C. 2929.14, subdivision (E)(4) states:

(4) If multiple prison terms are imposed on an offender for convictions of multiple offenses, the court may require the offender to serve the prison terms consecutively if the court finds that the consecutive service is necessary to protect the public from future crime or to punish the offender and that consecutive sentences are not disproportionate to the seriousness of the offender’s conduct and to the danger the offender poses to the public, and if the court also finds any of the following:

(a) The offender committed one or more of the multiple offenses while the offender was awaiting trial or sentencing, was under a sanction imposed pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code, or was under post-release control for a prior offense.

(b) At least two of the multiple offenses were committed as part of one or more courses of conduct, and the harm caused by two or more of the multiple offenses so committed was so great or unusual that no single prison term for any of the offenses committed as part of any of the courses of conduct adequately reflects the seriousness of the offender’s conduct.

(c) The offender’s history of criminal conduct demonstrates that consecutive sentences are necessary to protect the public from future crime by the offender. 

(Ibid. TA \s "109 Ohio St.3d 1" ) 


As in California, the Ohio sentencing court must state its reasons for imposing a consecutive term. (R.C. 2929.19 (B)(2)(c); State v. Comer (2003) 99 Ohio St.3d 463 TA \l "State v. Comer (2003) 99 Ohio St.3d 463" \s "99 Ohio St.3d 463" \c 3 .) R.C. 2929.41 (A) mandated concurrent terms absent the judicial findings set forth in 2929.14: 

Except as provided in division (B) of this section, division (E) of section 2929.14, or division (D) or (E) of section 2971.03 of the Revised Code, a prison term, jail term, or sentence of imprisonment shall be served concurrently with any other prison term, jail term, or sentence of imprisonment imposed by a court of this state, another state, or the United States. Except as provided in division (B) (3) of this section, a jail term or sentence of imprisonment for misdemeanor shall be served concurrently with a prison term or sentence of imprisonment for felony served in a state or federal correctional institution. 

(R.C. 2929.41 (A).) 


Although at first glance the mandatory language of RC 2929.41 (A) appears to distinguish it from Penal Code section 669 TA \s "PENAL CODE section 669" , the effect of both statutes is the same. Neither permits the imposition of a discretionary consecutive term absent impermissible judicial fact-finding. 


The Ohio Supreme Court also rejected the decision of a lower court that found that Blakely did not apply to consecutive sentencing because “the facts found by the court do not increase the maximum penalty for an individual offense.” (Id. at 21 TA \s "PENAL CODE section 669"  quoting State v. Lett (2005) 161 Ohio3d 274, 274 TA \l "State v. Lett (2005) 161 Ohio3d 274, 274" \s "161 O.O.3d 274" \c 3 , 829 N.E. 3d 1281.) The Foster Court recognized that this was true, but held that the necessary judicial findings beyond those found by the jury to increase the defendant’s total punishment violated the principles announced in Blakely. (Ohio v. Foster, et al, supra TA \s "161 O.O.3d 274" , 109 Ohio St. 3d 1, 21-22 TA \s "109 Ohio St.3d 1" .) 


The Ohio court severed the offending portions of its statute, thereby greatly increasing the discretion of the trial court to impose additional punishment. For the reasons stated in Mr. Black’s supplemental Booker brief at pages 10 – 23, Mr. Black asks this Court to reject that quick fix because it contravenes the intent of our Legislature. 


Since it decided Apprendi, the United States Supreme Court has held over and over that the maximum term to which a criminal defendant may be sentenced is that authorized by jury verdict alone. Apprendi and Blakely ensure “that the judge's authority to sentence derives wholly from the jury's verdict. Without that restriction, the jury would not exercise the control that the Framers intended.” (Blakely, supra, 124 S. Ct. 2531, 2539 TA \l "Blakely, supra, 124 S. Ct. 2531, 2539" \s "124 S.Ct. 2531" \c 3 .) Just as the United States Supreme Court held in Cunningham that California’s DSL offended the Constitution because it permitted the use of extra-judicial facts to sentence a defendant to the upper term, this Court should respect Apprendi and its progeny and hold that Cunningham applies to consecutive sentencing. 


II. 

A PRIOR CONVICTION OR A 

SINGLE FACTOR DETERMINED

BY A JURY OR ADMITTED BY

A DEFENDANT DOES NOT PERMIT

THE COURT TO DETERMINE OTHER

AGGRAVATING FACTORS BY A

PREPONDERANCE OF THE EVIDENCE

WITHOUT OFFENDING THE SIXTH

AMENDMENT

A. Introduction

The jury found that Mr. Black was guilty in count one of the continuous sexual abuse of a child (Pen. Code § 288.5 TA \s "PA ADC § 288.5" ) and found two special allegations affecting his eligibility for probation to be true: 1) that Mr. Black committed the offense by use of duress or menace within the meaning of Penal Code section 1203.066 TA \l "Penal Code section 1203.066" \s "PENAL CODE section 1203.066" \c 6 , subdivision (a)(1) and that Mr. Black had substantial sexual conduct with a victim under the age of 14. (Pen. Code §1203.066 TA \l "Pen. Code §1203.066" \s "PA ADC §1203.066" \c 12 , subd. (a)(8).) (1CT 102 – 107 TA \l "1CT 102 - 107" \s "1 Conn. 102" \c 3 .) Sentencing Mr. Black to the upper term on count one, the trial court impermissibly relied on judicially determined facts, including that the crimes involved great violence, and that appellant’s prior convictions were of increasing seriousness. (2CT   385 – 386 TA \l "2CT   385 - 386" \s "2 Conn. 385" \c 3 .) 

Indeed, in her concurring and dissenting opinion in Black, supra, 35 Cal.4th 1238 TA \s "35 Cal.4th 1238" , Justice Kennard opined that no Sixth Amendment violation had occurred in the present case: 

First, the jury found true special allegations, pertaining to probation eligibility, that defendant used force or fear in committing the section 288.5 violation and had engaged in "substantial sexual conduct" with the victim (§ 1203.066, subd. (a)(1), (8)). These jury findings were sufficient to support the trial court's imposition of the upper term, even though those findings were made for a different purpose, that of determining probation eligibility. Thus, here the jury found, beyond a reasonable doubt, the existence of facts sufficient to permit the trial court to exceed the middle term in sentencing defendant. Second, in selecting the upper term the trial court relied on the aggravating circumstance that defendant's "prior convictions ... are numerous or of increasing seriousness." As explained earlier, the United States Supreme Court has held that the Sixth Amendment does not require a jury trial on facts pertaining to a defendant's prior criminal history.

(Id. at 1269 TA \s "35 Cal.4th 1238"  – 1270.) 


Because the presence of one aggravating factor may be sufficient to subject a criminal defendant to the upper term (People v. Osband (1996) 13 Cal.4th 622 TA \l "People v. Osband (1996) 13 Cal.4th 622" \s "13 Cal.4th 622" \c 3 ), Justice Kennard maintained that once the jury found an aggravating factor, the upper term automatically became the statutory maximum and therefore, a trial court could find additional factors “in support of its discretionary sentence choice to impose the upper term.” (Black, supra, at 1270 TA \s "35 Cal.4th 1238" .) 

As explained in sections B and C, infra TA \s "542 U.S. 296" , Mr. Black asserts that although some facts were found true by a jury beyond a reasonable doubt, the trial court could not rely on these facts to impose the aggravated term in his case. Mr. Black also maintains that even if the jury properly found one aggravating fact, that finding does not necessarily subject him or other criminal defendants to the upper term thus permitting a court to consider other judicially determined aggravating facts proven by a preponderance of the evidence. Such an interpretation would directly conflict with Blakely, in which the court stated, "Whether the judicially determined facts require a sentence enhancement or merely allow it, the verdict alone does not authorize the sentence." (Blakely, supra, 542 U.S. at 305 n.8, 124 S. Ct. at 2538 n.8 TA \s "542 U.S. 296" .) 
B.  The Trial Court Could Not Use The Facts That The Jury Found To Sentence Mr. Black To The Aggravated Term On Count One


Mr. Black acknowledges that the jury found true two criteria that affected his probation eligibility and that the prosecution asserted in the sentencing memorandum, that he had suffered two prior convictions, one for grand theft and the other for commercial burglary in 1996. (2CT 387 TA \l "2CT 387" \s "2 Conn. 387" \c 3 .) Mr. Black asserts, however, that the trial court did not and could not properly rely on any of these factors.


1. Substantial Sexual Conduct


The jury found the special allegation that Mr. Black engaged in substantial sexual conduct with the victim to be true. (2CT 365 TA \l "2CT 365" \s "2 Conn. 365" \c 3 .) Initially, Mr. Black notes that the trial court never relied on this factor to sentence him to the aggravated term. It could not do so because it was impermissible for a sentencing court to rely on aggravators that are inherent in the crime itself. (Cal. Rules of Court 4.420 TA \l "Cal. Rules of Court 4.420" \s "CA ST RULES OF COURT 4.420" \c 6 , subd. (d).) As charged in the amended information, the district attorney alleged in count one:

On and between the 1st day of September, 2000, and the 31st day of July, 2001, in the above named Judicial District, the crime of CONTINUOUS SEXUAL ABUSE, in violation of Penal Code Section PC 288.5, a FELONY, was committed by KEVIN MICHAEL BLACK, who did willfully and unlawfully engage in three or more acts of “substantial sexual conduct,” as defined in Penal Code section 1203.066 TA \s "PENAL CODE section 1203.066"  (b), and three or more acts in violation of Section 288 with T.R., a child under the age of 14 years, while the DEFENDANT resided with T.R., and had recurring access to the child.

(1CT 103 TA \l "1CT 103" \s "1 Conn. 103" \c 3 .) 


Thus, as pleaded substantial sexual conduct was inherent in the offense itself and could not be used to sentence Mr. Black to the aggravated term on count one. 


2. Force Or Fear Of Great Bodily Injury


The jury found true the special allegation attached to count one that that defendant committed the offense by use of force, violence, duress menace and fear of immediate bodily injury on the victim. (Pen. Code § 1203.066 TA \l "Pen. Code § 1203.066" \s "PA ADC § 1203.066" \c 12 , subd. (a)(1).) (2CT 363 TA \l "2CT 363" \s "2 Conn. 363" \c 3 .) One of the reasons that the trial court used to support imposition of the upper term was – as stated by the district attorney and adopted by the trial court – “the crimes involved great violence.” (RT 950 – 951; 2CT   385 – 386 TA \s "2 Conn. 385" .).)


Mr. Black noted in his OBM at page 40, fn. 7 that “The jury did find that the defendant committed the continuous sexual abuse by force, duress and violence, however, there was no finding of great violence of required by California Rules of Court, rule 4.421 (a). (2CT 373 TA \l "2CT 373" \s "2 Conn. 373" \c 3 .) Indeed, this is a factual conclusion that needed to be pleaded and proved to the jury. As the pleading and proof were insufficient in the present case, this factor may not be used to support the aggravated term or consecutive sentences. 


3. Mr. Black’s Prior Convictions

The trial court did not use the fact of Mr. Black’s prior convictions as a justification for imposing the upper term of sixteen years on count one. (Pen. Code §288.5 TA \l "Pen. Code §288.5" \s "PA ADC §288.5" \c 12 .) Instead, as discussed in Mr. Black’s OBM at pages 39 – 40, the trial court adopted by reference the prosecution’s statement in aggravation. One of the factors listed in that statement was that the defendant’s prior convictions are numerous are or of increasing seriousness. (Rules of Court, rule 4.421, subd. (b)(2).) The district attorney indicated that “[t]he defendant has two previous felony convictions from 1996, one for grand theft and one for commercial burglary.” (16RT 951; 2CT 387 TA \s "2 Conn. 387" .) 

Initially, Mr. Black notes that 2 prior convictions are not numerous. (People v. Berry (1981) 117 Cal. App. 3d 184, 191 TA \l "People v. Berry (1981) 117 Cal. App. 3d 184, 191" \s "117 Cal.App.3d 184" \c 3 ; People v. Fernandez (1994) 226 Cal. App. 3d 669, 681 TA \l "People v. Fernandez (1994) 226 Cal. App. 3d 669, 681" \s "226 Cal.App.3d 669" \c 3 .) Second, as Mr. Black previously discussed, whether his convictions were of increasing seriousness is beyond the scope of the prior conviction exception set forth in Almendarez-Torres and was a factual matter that should have been submitted to the jury. Mr. Black submits that the Alamendarez – Torres exception applies only to factual issues that have previously been submitted to a jury. When, as here, no jury has found the issue beyond a reasonable doubt, it would be a violation of Mr. Black’s jury right guarantee as set forth in Apprendi, Blakely and Cunningham to use this factor to subject him to the upper term on count one. 


Recently in People v. McGee (2006) 38 Cal. 4th 682 TA \l "People v. McGee (2006) 38 Cal. 4th 682" \s "38 Cal.4th 682" \c 3 , this Court read the Almendarez-Torres exception broadly. In McGee, this Court considered whether Apprendi required a jury to determine if the defendant’s two prior convictions for robbery in Nevada qualified as a strike under California's "Three Strikes" law. (Id. at 711 TA \s "38 Cal.4th 682" .) This Court noted that under California law, the trial court had only to determine the nature of the prior conviction itself i.e. whether it was a serious felony and such a finding was limited to the record of conviction. 

The need for such an inquiry does not contemplate that the court will make an independent determination regarding a disputed issue of fact relating to the defendant's prior conduct (see id. at p. 460), but instead that the court simply will examine the record of the prior proceeding to determine whether that record is sufficient to demonstrate that the conviction is of the type that subjects the defendant to increased punishment under California law. This is an inquiry that is quite different from the resolution of the issues submitted to a jury, and is one more typically and appropriately undertaken by a court.

(Id. at 706 TA \s "38 Cal.4th 682" .) 


Thus, this Court held that the prior conviction exception of Almendarez-Torres encompassed the both the fact and nature of a prior conviction. (Id. at 708 TA \s "38 Cal.4th 682"  – 709; but see People v. McGee, supra, 38 Cal.4th at pp. 709-716 TA \s "38 Cal.4th 682"  (dis. opn. of Kennard, J.); Shepard v. U.S. (2005) 544 U.S. 13, 28, 161 L. Ed. 2d 205 TA \l "Shepard v. U.S. (2005) 544 U.S. 13, 28, 161 L. Ed. 2d 205" \s "544 U.S. 13" \c 3  (conc. opn. of Thomas, J.).)


The Washington Supreme Court reached a similar conclusion to McGee in State v. Jones (2006) 159 Wn.2d 231, 149 P.2d 636 TA \l "State v. Jones (2006) 159 Wn.2d 231, 149 P.2d 636" \s "159 Wash.2d 231" \c 3 . In Jones, the defendant was convicted of one count of unlawful possession of cocaine. At sentencing, the trial court calculated his Jones’ offender score based upon his prior adult and juvenile prior convictions and before Jones was on community placement when he committed the current offense. (Id. TA \s "159 Wash.2d 231"   at 234.) Jones contended that his Sixth Amendment right to a jury trial was violated when the judge found that he was on community placement. In a split decision, the Washington Supreme Court disagreed. The court reasoned that in Apprendi and Jones v. United States (1999) 526 U.S. 227, 299 TA \s "526 U.S. 227" , one of the reasons that the United States Supreme Court excluded a prior conviction from jury determination was that the conviction had already been established by procedures that satisfied Due Process and Sixth Amendment guarantees. (State v. Jones, supra, 159 Wn.2d 231, 243 TA \s "159 Wash.2d 231" .) Since that court could now determine the defendant’s probation status “merely by reviewing court records related to that conviction” (id. at 244 TA \s "159 Wash.2d 231" ), there was no necessity for the independent judgment of a fact-finder and the defendant’s Due Process and jury right concerns had been satisfied. (Id. at 247 TA \s "159 Wash.2d 231" ; see also Gurley v. State (Florida 2005) 906 So.2d 1264 TA \l "Gurley v. State (Florida 2005) 906 So.2d 1264" \s "906 So.2d 1264" \c 3  [A court’s determination of whether the defendant’s current conviction fell within three years of his release from prison did not implicate Apprendi.].)


The issue in the present case, however, differs from those raised in McGee and Jones, because it involved the factual determination of whether Mr. Black’s felonies were increasing in seriousness. This finding goes beyond the nature of the prior conviction and or whether the defendant was on probation. 


In the case most similar to the situation at bar, Minnesota’s Supreme Court held that the determination of whether the appellant’s prior convictions formed a pattern of criminal conduct as required for enhanced sentencing pursuant to the career offender statute involved more than the fact of a prior conviction and implicated the defendant’s Sixth Amendment right to trial by jury. (State v. Henderson (Minn 2005) 706 N.W.2d 758, 762 TA \l "State v. Henderson (Minn 2005) 706 N.W.2d 758, 762" \s "706 N.W.2d 758" \c 3 .)   The Minnesota Court differentiated its career offender statute from that at issue in Almendarez-Torres. It recognized that the enhanced sentencing statute at issue in Almendarez – Torres, “based purely on the existence of a previous felony conviction, without consideration of any relationship of the relationship of the previous felony to the deportation violation” (id at 762 TA \s "706 N.W.2d 758" ), contrasted with its career offender statute, which required the trial court to “look at a variety of prior conduct, … and decide their relationship to each other” and to the present conviction. (Ibid. TA \s "706 N.W.2d 758" ) 


The Minnesota Court held that the comparison and weighing of prior conduct “go beyond the acceptable parameters of the recidivism exception because they involved more than the fact of a prior conviction” and therefore such factors had to be tried to a jury. (Ibid. TA \s "706 N.W.2d 758" ) 


Like the situation in Henderson, the determination of whether a defendant’s convictions are of increasing seriousness under California law goes beyond the fact of a bare conviction and necessitates the comparison and weighing of the prior and current conduct. In order to honor a defendant’s Sixth Amendment right to a jury trial, the recidivist exception of Almendarez-Torres should not be expanded to include this situation. 

C. Interpreting A Criminal Defendant’s Constitutional Right To A Jury Trial To Permit One Blakely-Compliant Fact To Expose The Defendant To The Aggravated Or Consecutive Term Would Conflict With The Holding In Blakely. 

A jury finding or defendant’s admission of one prior conviction or an “aggravating fact” does not automatically expose a defendant to an aggravated or consecutive term thereby opening the floodgates to permit additional judicially determined enhancing facts to flow through and support a court’s sentencing choice. 

Mr. Black acknowledges that state courts, which have considered this issue, have split. Arizona, Colorado and Tennessee have adopted the position that a single Blakely complaint factor is sufficient, while New Jersey has rejected it. (Simon v. State (Alaska 2005) 121 P.3d 815 TA \l "Simon v. State (Alaska 2005) 121 P.3d 815" \s "121 P.3d 815" \c 3  **14 citing State v. Carreon, 116 P.3d 1192, 1193 (Ariz. 2005) TA \l "State v. Carreon, 116 P.3d 1192, 1193 (Ariz. 2005)" \s "116 P.3d 1192" \c 3 ; State v. Martinez, 115 P.3d 618, 625-26 (Ariz. 2005) TA \l "State v. Martinez, 115 P.3d 618, 625-26 (Ariz. 2005)" \s "115 P.3d 618" \c 3 ; Lopez v. People, 113 P.3d 713, 731 (Colo. 2005) TA \l "Lopez v. People, 113 P.3d 713, 731 (Colo. 2005)" \s "113 P.3d 713" \c 3 ; State v. Gomez, 163 S.W.3d 632, 658-59 TA \l "State v. Gomez, 163 S.W.3d 632, 658-59" \s "163 S.W.3d 632" \c 3  (lead opinion) & 665 (Anderson, J., concurring in part and dissenting in part) (Tenn. 2005). But see State v. Natale, 184 N.J. 458, 878 A.2d 724, 738-39 (N.J. 2005) TA \l "State v. Natale, 184 N.J. 458, 878 A.2d 724, 738-39 (N.J. 2005)" \s "184 N.J. 458" \c 3  [rejecting this interpretation of Blakely].) 

Mr. Black believes that the New Jersey Supreme Court’s holding in Natale best reflects the spirit and reality of the United States Supreme Court’s decisions in Apprendi, Blakely and Cunningham and this Court should adopt the holding in Natale. 
In Apprendi, supra TA \s "530 U.S. 466" , the United States Supreme Court held that "[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a   jury, and proved beyond a reasonable doubt." (Id. at 490 TA \s "184 N.J. 458" , 120 S. Ct. at 2362-63, 147 L. Ed. 2d at 455 TA \s "530 U.S. 466" ; emphasis added.) The Court did not limit its decision to any one fact. In Blakely, supra TA \s "124 S.Ct. 2531" , the High Court clarified what the statutory maximum was for sentencing purposes and stated:

[T]he relevant "statutory maximum" is not the maximum sentence a judge   may impose  after finding additional facts, but the maximum he may impose without any additional findings. When a judge inflicts punishment that the jury's verdict alone does not allow, the jury has not found all the facts "which the law makes essential to the punishment," Bishop, supra, § 87, at 55, and the judge exceeds his proper authority.


(Blakely, supra, 542 U.S. at 303-304, 124 S. Ct. at 2537 TA \s "542 U.S. 296" ; emphasis added.) 

More recently, in Cunningham, supra TA \s "127 S.Ct. 856" , the Court reaffirmed the validity of Apprendi’s holding. (Id. at 863 – 864.) 

The holdings in Apprendi, Blakely and Cunningham recognize and emphasize that a criminal defendants right to a jury determination of the facts necessary to sentence him or her to an “enhanced” term is based on the defendants’ constitutional safeguards offered by the Sixth and Fourteenth Amendments. (Cunningham, supra, 127 S. Ct. 856, 860 TA \s "127 S.Ct. 856" .) To permit judicial fact-finding by a preponderance of the evidence on the basis of one Blakely-compliant fact would impermissibly undercut these constitutional protections and the decisions of the United States Supreme Court. Mr. Black asserts that pursuant to Apprendi, Blakely, Booker and Cunningham, every aggravating fact must be tried to the jury and proven beyond a reasonable doubt. 

It is likely that the one fact exception would subsume the rule. First, Apprendi and its progeny continue to adhere to the exception set forth in Almendarez-Torres v. United States (1998) 523 U.S. 224, 140 L. Ed. 2d 350, 118 S. Ct. 1219 TA \l "Almendarez-Torres v. United States (1998) 523 U.S. 224, 140 L. Ed. 2d 350, 118 S. Ct. 1219" \s "523 U.S. 224" \c 3  that a prior conviction need not be found by jury. Although Almendarez-Torres is teetering, it has not yet fallen. (See Rangel-Reyes v. United States (2006) 574 U.S. ___, 126 S. Ct. 2873 TA \l "Rangel-Reyes v. United States (2006) 574 U.S. ___, 126 S. Ct. 2873" \s "126 S.Ct. 2873" \c 3 , in which Justice Stevens said in denying certiorari, “While I continue to believe that Almendarez-Torres v. United States, 523 U. S. 224 (1998) TA \s "523 U.S. 224" , was wrongly decided, that is not a sufficient reason for revisiting the issue." (Id. at 2374 TA \s "530 U.S. 466" ; but see opinion of Justice Thomas (dissenting from denial of certiorari).)

Therefore, if one Blakely-complaint fact was permitted to override the necessity of a jury finding of all facts necessary to impose an “enhanced” term, it would effectively bar all of those persons who had suffered a prior conviction from the protections offered by the Sixth and Fourteenth Amendments and the United States Supreme Court. 

Second, under California law, one fact in aggravation may be sufficient to expose a criminal defendant to the upper term or consecutive sentences. (People v. Osband, supra, 13 Cal.4th 622 TA \s "13 Cal.4th 622" .) The list of aggravating factors that a trial court may consider in imposing the aggravated term or consecutive sentences is nonexclusive. (Black, supra, 35 Cal. 4th 1238, 1256 & fn 11 TA \s "35 Cal.4th 1238" .) Adherence to the one-fact rule would permit the court to choose any “reasonable” fact determined by the jury to expose the defendant to the aggravated or consecutive term thereby permitting the remaining aggravating facts to be determined by a lower standard of proof. 

The one-fact rule would also run afoul of California’s sentencing scheme because under California law one aggravating fact does not necessarily expose a criminal defendant to the upper term or consecutive sentences. 
Under California’s DSL determining facts in aggravation is only the first step. A trial court has no discretion to impose the aggravated term unless the facts in aggravation outweigh those in mitigation. (People v. Scott (1995) 9 Cal. 4th 331, 350 fn 11 TA \l "People v. Scott (1995) 9 Cal. 4th 331, 350 fn 11" \s "9 Cal.4th 331" \c 3 ; [“[T]he court may impose the upper or lower term of imprisonment only where the balance of aggravating or mitigating factors cited in support of that choice "weighs" against imposition of the middle term. (Rule 420(a) & (b).]; People v. Tatlis (1991) 230 Cal.App.3d 1266 TA \l "People v. Tatlis (1991) 230 Cal.App.3d 1266" \s "230 Cal.App.3d 1266" \c 3 ; People v. Corvino (1980) 100 Cal.App.3d 660 TA \l "People v. Corvino (1980) 100 Cal.App.3d 660" \s "100 Cal.App.3d 660" \c 3 .) Even under consecutive sentencing, the court abuses its discretion if it fails to consider the effect of Penal Code section 654 TA \l "Penal Code section 654" \s "PENAL CODE section 654" \c 6  (see Cal. Rules of Court, rule 4.424; People v. Adams (1993) 19 Cal.App.4th 412 TA \l "People v. Adams (1993) 19 Cal.App.4th 412" \s "19 Cal.App.4th 412" \c 3 ), or mitigating factors. (Cal. Rules of Court, rule 4.425, subd. (b).) 

A trial court may not properly exercise its discretion to balance aggravating and mitigating facts until the jury has determined all facts, which expose a defendant to the upper term or consecutive sentencing. Anything less deprives the defendant of the rights afforded to him or her by the United States Constitution. 

D. The Errors Were Prejudicial 


In his OBM, Mr. Black argued that the use of facts found by the court by a preponderance of the evidence to sentence him to the upper term was structural and required reversal per se. (OBM 43 – 44.) Alternately, Mr. Black contended that reversal was required even under the harmless error standard of Chapman v. California (1967) 386 U.S. 18, 24 TA \l "Chapman v. California (1967) 386 U.S. 18, 24" \s "386 U.S. 18" \c 3 . Since that time the United States Supreme Court issued Washington v. Recuenco (2006) 126 S. Ct. 2546, 2553 TA \l "Washington v. Recuenco (2006) 126 S. Ct. 2546, 2553" \s "126 S.Ct. 2546" \c 3  and analogizing to Neder v. United States (1999) 527 U.S. 1, 8 [119 S. Ct. 1827 TA \l "Neder v. United States (1999) 527 U.S. 1, 8 [119 S. Ct. 1827" \s "527 U.S. 1" \c 3 ], held that the Chapman’s harmless error standard applies. 


For the reasons stated in his OBM at pages 44 – 45, Mr. Black asserts that the error in the present case was not harmless beyond a reasonable doubt and Mr. Black should be resentenced to the midterm on Count one and concurrent terms on counts two and three.


III.

PETITIONER JOINS IN THE RELATED BRIEFING 

OF APPELLANTS IN THE COMPANION APPEALS 

REGARDING THE APPLICABILITY OF 

CUNNINGHAM AND THE ISSUE OF REMEDY 

The Court has ordered supplemental briefing in People v. Towne (S125677, rev. gr. July 14, 2004), and granted review in People v. French (S148845), People v. Pardo (S148914), People v. Sandoval (S148917), People v. Mvuemba (S149247) and People v. Hernandez (S148974). These cases raise issues regarding the applicability of Cunningham, Blakely and Almendarez-Torres to judicial fact finding in sentencing of either the upper term and/or consecutive sentences, including findings related to prior convictions and criminal history, and/or issues relating to separate terms imposed outside of section 654, and/or issues regarding the appropriate remedy for such Cunningham violations.  Pursuant to California Rule of Court, Rule 8.200, subdivision (a)(5), petitioner joins in the appellants’ arguments and briefing in those cases. 


CONCLUSION


For the reasons stated herein, Mr. Black respectfully requests that this court vacate his sentence, and remand the matter to the Superior Court so that he may be sentenced consistent with this Court’s decision.
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� Apprendi v. New Jersey  (2000) 530 U.S. 466 [120 S. Ct. 2348� TA \s "530 U.S. 466" �]


�Ring v. Arizona (2002) 536 U.S. 584� TA \l "Ring v. Arizona (2002) 536 U.S. 584" \s "536 U.S. 584" \c 3 �


� The States of New Jersey (State v. Abdullah (2005) 184 N.J. 497, 512-514� TA \l "States of New Jersey (State v. Abdullah (2005) 184 N.J. 497, 512-514" \s "184 N.J. 497" \c 3 �) and Indiana (Smylie v. State (2005) 823 N.E.2d 679, 686-687� TA \l "Indiana (Smylie v. State (2005) 823 N.E.2d 679, 686-687" \s "823 N.E.2d 679" \c 3 �) have held to the contrary. 


� Revised Code of Washington 9.94A.589� TA \s "WA ST 9.94A.589" � (1)(b) states: “Whenever a person is convicted of two or more serious violent offenses arising from separate and distinct criminal conduct, the standard sentence range for the offense with the highest seriousness level under RCW 9.94A.515� TA \l "RCW 9.94A.515" \s "WA ST 9.94A.515" \c 6 � shall be determined using the offender's prior convictions and other current convictions that are not serious violent offenses in the offender score and the standard sentence range for other serious violent offenses shall be determined by using an offender score of zero. The standard sentence range for any offenses that are not serious violent offenses shall be determined according to (a) of this subsection. All sentences imposed under (b) of this subsection shall be served consecutively to each other and concurrently with sentences imposed under (a) of this subsection.”





�RCW 9.94A589� TA \l "RCW 9.94A589" \s "9.94 A. 589" \c 3 � (1)(a) states: Except as provided in (b) or (c) of this subsection, whenever a person is to be sentenced for two or more current offenses, the sentence range for each current offense shall be determined by using all other current and prior convictions as if they were prior convictions for the purpose of the offender score: PROVIDED, That if the court enters a finding that some or all of the current offenses encompass the same criminal conduct then those current offenses shall be counted as one crime. Sentences imposed under this subsection shall be served concurrently. Consecutive sentences may only be imposed under the exceptional sentence provisions of RCW 9.94A.535� TA \s "WA ST 9.94A.535" �. "Same criminal conduct," as used in this subsection, means two or more crimes that require the same criminal intent, are committed at the same time and place, and involve the same victim. This definition applies in cases involving vehicular assault or vehicular homicide even if the victims occupied the same vehicle.”


	





�  Mr. Black believes that this Court has read the recidivist exception of Almendarez-Torres too broadly and asks this Court to reconsider its holding in McGee. 
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